
ZIFKIN DECL. SUBMITTING FURTHER EVIDENCE IN SUPPORT OF PETITION 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 

6/16/17
9:00 a.m. 
Dept. CX102 

BOIES SCHILLER FLEXNER LLP
David L. Zifkin, Bar No. 232845 
401 Wilshire Boulevard, Suite 850  
Santa Monica, CA 90401 
Tel: 310.752.2400  
Fax: 310.752.2490   
dzifkin@bsfllp.com 

BOIES SCHILLER FLEXNER LLP 
Robin A. Henry (pro hac vice application pending) 
333 Main Street 
Armonk, NY  10504 
Tel: +1.914.749.8200 
Fax: +1.914.749.8300 
rhenry@bsfllp.com 

Attorneys for Petitioner Deutsche Bank National Trust 
Company, solely as Trustee for the Trusts Listed on Exhibits 
1-A and 1-B 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF ORANGE, PROBATE DIVISION 

IN THE MATTER OF 

CERTAIN TRUSTS CREATED, 
SPONSORED, AND/OR SERVICED BY 
WASHINGTON MUTUAL BANK AND 
CERTAIN SUBSIDIARIES OR AFFILIATES.

Case No. 30-2016-00892014-PR-TR-CXC

AMENDED DECLARATION OF 
DAVID L. ZIFKIN SUBMITTING 
FURTHER EVIDENCE IN SUPPORT 
OF PETITION 

Hearing Date:   June 16, 2017 
Hearing Time:   9:00 AM 
Department:      CX102

I, David L. Zifkin, declare: 

1. I am an attorney licensed to practice in California, and am admitted to practice 

before this Court.  I am a partner in the law firm of Boies Schiller Flexner LLP, and I am one of 

the attorneys representing Petitioner Deutsche Bank National Trust Company, as Trustee of the 

specific trusts at issue (the “Petitioner”), in this action.  The matters stated in this Declaration are 

true of my personal knowledge, and if called and sworn as a witness, I could and would testify 

competently thereto. 
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2. Attached hereto as Exhibit A is a true and correct copy of the Expert Report of 

Prof. Daniel R. Fischel of Compass Lexecon, dated April 26, 2017.  This Expert Report is 

submitted in further support of the Petition.   

3. Attached hereto as Exhibit B is a true and correct copy of a letter from Jennifer 

Press, Managing Director of Duff & Phelps, dated April 25, 2017, attaching (a) a description of 

the Duff & Phelps methodology for calculating amounts payable to each Primary Trust from 

amounts to be received by the Trustee under the Settlement Agreement at issue in the Petition 

using the allocation methodology set forth in the Petition, and (b) a corrected chart showing, on a 

pro forma basis, the amounts that would be payable to each Primary Trust using such allocation 

methodology assuming, for illustrative purposes, a $695 million payout by the FDIC, as 

Receiver, and the incurrence by the Trustee of $5 million in additional expenses reimbursable 

from such payout. 

I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct. 

Executed this 26th day of April 2017, at Los Angeles, California. 

         /s/ David L. Zifkin 
      David L. Zifkin 



Exhibit A  
to 

April 26, 2017 Declaration of David L. Zifkin 
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EXPERT REPORT OF DANIEL R. FISCHEL 

I.  QUALIFICATIONS 

1. I am President of Compass Lexecon, a consulting firm that specializes in 

the application of economics to a variety of legal and regulatory issues.  I am also the Lee and 

Brena Freeman Professor of Law and Business Emeritus at The University of Chicago Law 

School.  I served previously as Dean of The University of Chicago Law School, Director of the 

Law and Economics Program at The University of Chicago, and as Professor of Law and 

Business at The University of Chicago Graduate School of Business, the Kellogg School of 

Management at Northwestern University, and at the Northwestern University Law School.  

2. Both my research and my teaching have concerned the economics of 

corporate law and financial markets.  I have published approximately fifty articles in leading 

legal and economics journals and am coauthor, with Judge Frank Easterbrook of the Seventh 

Circuit Court of Appeals, of the book The Economic Structure of Corporate Law (Harvard 

University Press).  Courts of all levels, including the Supreme Court of the United States, have 

cited my articles as authoritative.  My curriculum vitae, which contains a list of my publications, 

is attached hereto as Appendix 1. 

3. I have served as a consultant or advisor on economic issues to, among 

others, the United States Department of Justice, the United States Securities and Exchange 

Commission, the National Association of Securities Dealers, the New York Stock Exchange, the 

Chicago Board of Trade, the Chicago Board Options Exchange, the Chicago Mercantile 

Exchange, the New York Mercantile Exchange, the United States Department of Labor, the 
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Federal Deposit Insurance Corporation, the Resolution Trust Corporation, the Federal Housing 

Finance Agency, and the Federal Trade Commission. 

4. I am a member of the American Economic Association and the American 

Finance Association.  I am also a member of the Board of Governors of the Becker Friedman 

Institute at the University of Chicago.  I am a former Advisor to the Corporate Governance 

Project at Harvard University, a former member of the Board of Directors of the Center for the 

Study of the Economy and the State at The University of Chicago, and former Chairman of the 

American Association of Law Schools’ Section on Law and Economics.  

5. I have testified as an expert witness in multiple proceedings in federal and 

state courts across the country, as detailed in Appendix 1.  In 2013, I testified on behalf of The 

Bank of New York Mellon on the reasonableness and adequacy of a settlement of claims held by 

530 RMBS trusts with Countrywide, Bank of America and related entities.1  In 2014, I advised 

seven trustees on whether they should accept a proposed settlement with JPMorgan Chase & Co. 

(the “JPM Settlement”).2  I provided an expert report advising the trustees on whether they 

should accept the JPM Settlement on behalf of each of 330 RMBS trusts and a supplemental 

report advising them on whether they should accept it on behalf of each “Supporting Loan 

Group” in the 330 RMBS Trusts.3   The trustees relied upon my analysis in accepting the JPM 

                                                 

1. In the Matter of the Application of the Bank of New York Mellon, Supreme Court of the State of New York: 
Trial Term Part 39, September 9 and 10, 2013, pp. 3475-3791.   

2. See the Expert Report of Daniel R. Fischel (the “Fischel JPM Report”) available at 
http://www.rmbstrusteesettlement.com/Expert_Report_of_Daniel_R_Fischel.pdf.   

3. See the Fischel JPM Report and the Supplemental Report of Daniel R. Fischel, available at 
http://www.rmbstrusteesettlement.com/Supp_Expert_Report_of_Daniel_R_Fischel_July_26_2014.pdf.  The 
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Settlement for Supporting Loan Groups in 319 trusts.4  They then asked the New York State 

Supreme Court to approve the settlement for those 319 trusts.  I testified about the analysis 

underlying my recommendations in 2016 and the court cited my analysis in finding that the 

trustees exercised their discretionary power reasonably and in good faith in accepting the JPM 

Settlement.5 

II.  BACKGROUND AND SUMMARY OF CONCLUSIONS 

6. My general understanding of the relevant factual background is as follows.  

Deutsche Bank National Trust Company (the “Trustee”) is the trustee for 127 trusts (the 

“Trusts”, including 99 residential mortgage-securitization trusts (the “Primary Trusts”).6  The 

Primary Trusts were created, sponsored and/or serviced by Washington Mutual Bank its 

subsidiaries, their predecessors in interest (collectively “WMB”) and their affiliates including 

Washington Mutual Mortgage Securities Corporation (“WMMSC” and collectively with WMB, 

                                                 

(...continued) 
loans owned by an RMBS trust are often divided into “Supporting Loan Groups” (or “SLGs”).  In such trusts, 
the more senior Certificates typically have primary rights to the cash flows from only one SLG but are 
entitled to receive cash flows from other SLGs after the Certificates with primary rights to that SLG have 
been paid.     

4. Decision, In the matter of the application of U.S. Bank National Association et al., Petitioners, against 
Federal Home Loan Bank of Boston et al. Respondents, Supreme Court of the State of New York, County of 
New York -- Part 60, Index Number 652382/2014 dated August 12, 2016 (the “JPM Decision”), at 3, 12 & 
23.   

5. See, e.g., JPM Decision pp. 23 & 29-30.   

6. Verified Petition of Deutsche Bank National Trust Company, solely as Trustee for the Trusts listed on 
Exhibits 1-A and 1-B, for instructions regarding the internal affairs of the Trusts, In the matter of Certain 
Trusts created, sponsored and/or serviced by Washington Mutual Bank and certain subsidiaries and affiliates, 
Superior Court of the State of California, County of Orange, Probate Division, dated December 12, 2016, 
(“Petition”) at 1 & Exhibit 1-A.   
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“WaMu”).7  The remaining 28 Trusts (the “Secondary Trusts”) do not directly own mortgage 

loans, but rather hold beneficial interests in the Primary Trusts.8   

7. The Primary Trusts acquired portfolios of residential mortgages (the 

“Mortgage Loans”) from an entity known as a “Depositor” who typically acquired the Mortgage 

Loans from another entity, referred to as the “Seller.”9  WMB, WMMSC and/or other affiliates 

of WMB served as the Depositor and/or Seller for all but two of the Primary Trusts and, through 

a series of assignments and other agreements, indirectly undertook responsibilities substantially 

similar to those of a Depositor or Seller for the remaining two Trusts.10     

8. The funds to pay for the Mortgage Loans were raised by selling 

certificates (the “Certificates”) to investors (“Certificateholders”).  The Certificates provide 

rights to the cash flows (e.g. principal and interest payments) generated by the Mortgage Loans.  

Collecting debt service payments on the Mortgage Loans is the responsibility of the “Servicer.”11  

Once per month, the Servicer remits the collected payments to the Trustee, who then distributes 

the remitted funds to the Certificateholders.12  When a borrower cannot make payments, the 

Servicer may engage in remedial activities including foreclosing and liquidating the collateral or, 

                                                 

7. Petition ¶ 3.    

8. Petition ¶ 4.    

9. Petition, Exhibit 5: Amended Complaint, Deutsche Bank National Trust Company as Trustee for the Trusts 
listed in Exhibits 1-A and 1-B, Plaintiff v. Federal Deposition Insurance Corporation as Receiver for 
Washington Mutual Bank et al., United States District Court for the District of Columbia, Case No.: 09-CV-
1656-RMC dated September 8, 2010, (the “Amended Complaint”) ¶ 28.    

10. Petition ¶ 15 & Amended Complaint ¶ 28. 

11. Petition ¶ 16. 

12. Petition ¶ 16. 
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under certain conditions, modifying the terms of the mortgage.13  A Trust may also have a 

Master Servicer whose responsibilities include aggregation of monthly servicer reports and 

remittances (when there are multiple servicers) and oversight of the performance of the Servicers 

under the terms of their respective servicing agreements.  WMB or WMMSC was appointed as 

either the Servicer or Master Servicer for the Mortgage Loans included in each of the Trusts.14  

On September 25, 2008, JPMorgan Chase Bank N.A. (“JPMC”) assumed the servicing and 

master servicing rights and obligations of WMB.15              

9. The duties and responsibilities of the various parties to the Primary Trusts 

are set forth in various agreements (the “Governing Documents”).16  These documents contain 

representations, warranties and covenants concerning the nature, characteristics, history and 

quality of the Mortgage Loans and mortgage loan files sold to, and deposited in, the Primary 

Trusts (the “Representations and Warranties”).17  WMB and/or WMMSC made Representations 

and Warranties for each Primary Trust.18  If WaMu discovers, or is notified of, a breach of a 

representation or warranty that has a material and adverse effect on the value of any mortgage 

loan in a Primary Trust or the interests of the Certificateholders therein (a “Material Breach”), 

                                                 

13. Petition ¶ 16. 

14. Petition ¶ 16. 

15. Amended Complaint ¶¶ 11 & 38. 

16. Petition Note 1 & ¶ 16. 

17. Petition ¶ 17. 

18. Petition ¶ 17. 
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the Governing Documents require WaMu to cure the defect or repurchase the loan at a specified 

repurchase price (the “Repurchase Obligation”).19   

10. The Governing Documents impose other requirements.  Among other 

things, they require WaMu, as Seller, Depositor and/or Servicer, to give prompt written notice to 

the Trustee upon discovery or notice of any Material Breach (the “Notice Obligation”).20  They 

also require the Servicer “to provide the Trustee and other parties with access to all records 

maintained by [WaMu, its successors and successors in interest] in respect of [WaMu, its 

successors and successors in interest]’s rights and obligations under the Governing Documents, 

including information about the mortgage loans and the mortgage loan files, and access to 

officers of [WaMu, its successors and successors in interest] responsible for such obligations (the 

‘Access Rights’).”21     

11. On September 25, 2008, the Office for Thrift Supervision shut down 

WMB and appointed the FDIC as receiver.22  I understand that when the FDIC takes a bank into 

Receivership, it acts in a legal capacity as the FDIC-Receiver (the “FDIC-Receiver”).  The FDIC-

Receiver markets the assets of a failed institution, liquidates them, and distributes the proceeds to 

the institution’s creditors.23  On the same day the FDIC was appointed Receiver for WMB, 

                                                 

19. Amended Complaint ¶ 53.  I understand that WaMu typically had the opportunity to substitute a loan in lieu 
of repurchase for a specified period of time but that this period has lapsed for all Trusts.   

20. Amended Complaint ¶ 49. 

21. Amended Complaint ¶¶ 13 & 58. 

22.  Petition ¶ 18. 

23. FDIC Resolutions Handbook, revised December 23, 2014 available at 
https://www.fdic.gov/about/freedom/drr_handbook.pdf#nameddest=Ch1 at 26 (“A Receivership is designed 
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JPMC entered into a Purchase and Assumption Agreement with the FDIC (the “P&A 

Agreement”), under which JPMC agreed to purchase certain of WMB’s assets and assume 

certain of WMB’s liabilities.24  In connection with this transaction, JPMC acquired the stock of 

WMMSC.25   

12. On December 30, 2008, the Trustee filed a proof of claim with the FDIC 

regarding WaMu on behalf of the Trusts and the Trustee (the “Proof of Claim”).26  The Trustee 

alleged Material Breaches of the Representations and Warranties that WaMu made with respect 

to Mortgage Loans (the “Rep and Warranty Claims”) and that WaMu had not serviced certain 

Mortgage Loans held by the Trusts in accordance with the Governing Documents (the “Servicing 

Claims,” and collectively with the Rep and Warranty Claims, the “Claims”).27  The filing of the 

Proof of Claim tolled any applicable statute of limitations regarding claims against the 

receivership estate of WMB (the “Receivership Estate”).28   

13. After the FDIC did not respond, the Trustee commenced an action against 

the FDIC-Receiver in the United States District Court of the District of Columbia (the 

                                                 

(...continued) 
to market the assets of a failed institution, liquidate them, and distribute the proceeds to the institution’s 
creditors.”).   

24. Petition ¶ 19.      

25. Petition ¶ 19.      

26. Petition ¶ 21. 

27. Petition ¶ 21. 

28. Petition ¶ 21. 
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“Action”). 29  The FDIC-Receiver responded by claiming that JPMC or WMMSC was liable for 

the Claims.30  The Trustee then amended its complaint in the Action.  In the Amended 

Complaint, the Trustee sued WaMu and its successors and successors in interest, whoever they 

are adjudicated to be.31  The Trustee alleged “[i]n sum: (i) WaMu breached the Representations 

and Warranties, which breaches had a material and adverse effect on the value of the mortgage 

loans in the Trusts or the interests of the Trusts therein; (ii) WaMu discovered and/or had notice 

of those breaches, which triggered WaMu’s Notice and Repurchase Obligations; (iii) WaMu 

breached its Notice and Repurchase Obligations; and (iv) WaMu breached and continues to 

breach its obligations in respect of the Trustee’s Access Rights.”32  The FDIC-Receiver and 

JPMC then filed cross motions for summary judgment asking the court to decide “which 

defendant–JPMC or the FDIC[-Receiver]—is responsible for WaMu’s repurchase liabilities.”33   

14. In June 2015, the United States District Court for the District of Columbia 

(the “District Court”) ruled on these motions (the “Summary Judgment Ruling”).34  I understand 

the Summary Judgment Ruling means that WMMSC is responsible for the representations and 

warranties it made to the Trusts, and the FDIC-Receiver is responsible for the representations 

and warranties made by WMB (subject to defenses such as the Statute of Limitations).  The 

                                                 

29. Petition ¶ 22. 

30. Petition ¶ 22. 

31. Petition ¶ 22 & Amended Complaint ¶ 13.     

32. Amended Complaint ¶ 84.   

33. Amended Memorandum Opinion, United States District Court for the District of Columbia, Deutsche Bank 
National Trust Company, Plaintiff v. Federal Deposit Insurance Corporation, et al. dated June 17, 2015 
(“Opinion”) pp. 1-2 & 8.   

34. Petition ¶ 33. 
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FDIC-Receiver and the Trustee appealed the Summary Judgment Ruling on November 16, 2015 

and November 20, 2015 respectively.35          

15. On August 19, 2016, the Trustee, the FDIC and JPMC entered a 

settlement agreement (the “Settlement Agreement”), and the Trustee entered a second agreement 

with JPMC and WMMSC (the “Trustee-JPMorgan Agreement”).36  The Settlement Agreement is 

conditioned on approval of the Trustee-JPMorgan Agreement, therefore I view them both as one 

“Proposed Settlement.”37  Under the Proposed Settlement, the Trustee, in its capacity as trustee 

of the Primary Trusts, releases the FDIC-Corporate (i.e. the FDIC in its role as a bank supervisor 

and insurer), the FDIC-Receiver, the Receivership Estate, JPMC, WMMSC and all of JPMC’s 

and WMMSC’s past and present parents, subsidiaries and affiliates from: 

• All claims asserted in the Action,  

• All claims arising from allegations by the Trustee “that certain Mortgage Loans held by 
the Trusts were contributed or sold to the Trusts in breach of representations and 
warranties contained in the Governing Agreements (the ‘Rep and Warranty Claims’) and 
that certain Mortgage Loans held by the Trusts were not serviced in accordance with the 
Governing Agreements (the ‘Servicing Claims’)” and  
 

• “all claims, demands, liabilities, losses, debts, costs, expenses, obligations, 
defaults or events of default, damages, rights, causes of action of any kind or nature 
whatsoever, whether asserted or unasserted, known or unknown, suspected or 

                                                 

35. Petition ¶ 34. 

36. Petition ¶¶ 58-59, Exhibit 25 (the Settlement Agreement) at 1 & Exhibit 27 (the Trustee-JPMorgan 
Agreement) at 1.  The FDIC entered the Settlement Agreement both in its capacity as receiver for WMB and 
in its corporate capacity.  Settlement Agreement at 1.   

37. Petition: Exhibit 25 (i.e. the Settlement Agreement) §§ 1.04 & 2.01 (Providing that provisions of the 
Settlement Agreement releasing JPMC, the FDIC-Corporate, the FDIC-Receiver and the Receivership Estate, 
awarding an allowed claim to the Trustee and providing for payment to JPMC are all conditioned on a non-
appealable judgment that the Settlement Agreement and the Trustee-JPMorgan Agreement are binding on the 
Trusts). 
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unsuspected, fixed or contingent, in contract, tort, or otherwise, secured or unsecured, 
accrued or unaccrued, whether direct or derivative, arising under law or equity, that any 
Trusts Releasor may have ever had prior to the Agreement Date, may have at the 
Agreement Date, or after the Agreement Date, in each case against any FDIC Releasee 
[or JPMorgan Releasee] that arose or arise under or out of, or were or are based upon or 
relate to, any Governing  Agreement or the contribution, sale or delivery of any Mortgage 
Loan to any Trust, ...”38, 39    

 
In exchange for these releases, the Trustee will be deemed to have an allowed general unsecured 

creditor claim in the Receivership Estate of $3,006,929,660, for the benefit of the Primary 

Trusts, JPMC will implement certain servicing improvements (the “Subservicing Protocol”), the 

FDIC-Receiver agrees to pay JPMC $645 million from the Receivership Estate, and JPMC and 

WMMSC release the FDIC-Corporate, the FDIC-Receiver and the Receivership Estate from “all 

claims … that have been or could have been brought that relate to WMB or the [Receivership 

Estate] …”40  The Settlement Agreement does not specify a method to allocate the cash that the 

                                                 

38. Settlement Agreement at p. 1 & §§ 3.03 and Trustee-JPMorgan Agreement at p. 1 & §§ 3.02.  The Proposed 
Settlement generally carves out claims that arise after August 19, 2016 if they are based on servicing of the 
Mortgage Loans.  Settlement Agreement at 1 and Trustee-JPMorgan Agreement §§ 3.09  (“The releases 
granted to the JPMorgan Releasees under this Trustee-JPMorgan Agreement do not include claims-including 
claims arising out of breaches of the obligations to service Mortgage Loans pursuant to the standards set forth 
in the Governing Agreements and this Trustee-JPMorgan Agreement-that arise after the Agreement Date and 
are based, in whole or in part on any actions, inactions, or practices of the any JPMorgan Releasee as to the 
servicing of the Mortgage Loans held by the related Trusts; provided, however, that as of the Agreement Date 
the Trustee covenants not to assert, and as of the Effective Date they release, any future claim for breach of 
the Governing Agreements based upon the implementation of the practices set forth in the Subservicing 
Protocol or resulting from any foreclosure delays on Mortgage Loans that as of the Effective Date are already 
in the process of foreclosure. In addition, the releases granted to the JPMorgan Releasees in this Trustee-
JPMorgan Agreement do not include claims, if any, for any existing obligations any JPMorgan Releasee has 
in the ordinary course as servicer under the Governing Agreements to account or remit funds for individual 
Mortgage Loans to a particular Trust or to prepare and timely provide any report it is obligated to provide 
under the Governing Agreements, or to prepare tax-related information.”). 

39. Trust Releasors are defined in the Settlement Agreement as “the Trusts, the Trustee, any successor to the 
Trustee for any Trust, and any Person claiming by, through or on behalf of any Trust (including any Investor, 
or group of Investors, claiming to act derivatively for any Trust)”. 

40. Settlement Agreement at 1 (stating the Trustee is acting “solely in its capacity as Trustee” of the Primary 
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Trustee will receive from the Receivership Estate in satisfaction of its general unsecured creditor 

claim (the “Settlement Payment”).     

16. On December 12, 2016, the Trustee filed the Petition.  The Petition 

requests that the court enter an order (the “Approval Order”), among other things: 

• “Determining that the Trustee acted reasonably and in good faith within the bounds of its 
discretion in entering into the [Proposed] Settlement;” 
 

• “Declaring that the [Proposed] Settlement and each of the documents pursuant to which it 
was effectuated – the Settlement Agreement and the Trustee-JPMorgan Agreement – is 
binding on the Trusts.”41 
 

17. In the Petition the Trustee proposed to first use the Settlement Payment to 

reimburse Trusts for fees and expenses incurred in the Action and then allocate it pro rata among 

the Primary Trusts by their “net losses” as a percentage of the aggregage “net losses” suffered by 

the Trusts.42   I understand that by “net losses” the Trustee means the expected lifetime losses on 

the Mortgage Loans held by the Trust and I adopt this meaning throughout my report.  While the 

Secondary Trusts do not own Mortgage Loans, they may receive a portion of the Settlement 

Payment via distributions on Certificates they own that were issued by the Primary Trusts.  The 

Petition asks the Court to issue a second order (the “Allocation Order”): 

                                                 

(...continued) 
Trusts), §§ 3.01, 3.02, 3.03 & 3.04 and Trustee-JPMorgan Agreement §§ 2.01. 

41. Petition pp. 28-29. 

42. Petition ¶ 67. 
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• “directing that the Settlement Proceeds be allocated among the Trusts and among the 
classes of securities issued by each Trust based on the Net Loss Percentage [i.e. the 
Trust’s net losses as a percentage of net losses for all Trusts] or based on such other 
methodology as this Court approves.”43 
 

18. I was retained by counsel for the Trustee to form an independent opinion 

of “whether the [Proposed] Settlement is a reasonable resolution of the Action” and “whether an 

allocation methodology based on losses is reasonable here.”44, 45  I have been assisted by 

Compass Lexecon’s professional staff.  Appendix 2 lists the materials we relied upon in 

preparing this report.  Based on this review and analysis, I have concluded that the Settlement is 

a reasonable resolution of the Action and an allocation methodology based on net losses is 

reasonable in the context of this case.46   

19. In the remainder of this report I explain the basis for these conclusions.  I 

first explain my analysis of the reasonableness and adequacy of the Proposed Settlement and 

then my analysis of basing the allocation methodology on net losses.   

III.  THE ECONOMICS OF THE SETTLEMENT DECISION 

A. General Principles 

20. At the outset, I want to emphasize that the context of my report is 

evaluating the reasonableness and adequacy of a proposed settlement.  Any settlement by 

                                                 

43. Petition pp. 28-29. 

44. Petition ¶¶ 66 & 69. 

45. Compass Lexecon bills for my time at a rate of $1,500 per hour.  My compensation is not contingent on the 
outcome of this matter. 

46. I reserve the right to review and consider any additional information that becomes available subsequent to the 
filing of my report. 
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definition involves a proposed resolution of a dispute at some stage short of a final disposition.  

Because only limited information is available, it is often impossible to identify what a reasonable 

and adequate settlement would be, even within a fairly wide range.  That is particularly true in a 

case such as this one, where there are many unresolved legal and factual issues that are likely to 

have a significant effect on the Trusts’ recovery if the Proposed Settlement is not accepted.47   

21. A party faced with a proposed settlement always has the ability to reject 

the offer in the hope of getting a more favorable outcome at a later stage in the proceedings.  

This will frequently be the right strategy, as is obvious, because many proposed settlements are 

rejected.  But the reverse is also true, because rejecting a proposed settlement based on the 

possibility of obtaining a better outcome after further information gathering and investigation is 

not costless.  Most obvious are the direct costs in resources spent in further fact finding and legal 

wrangling, and time loss necessitated by rejecting a settlement and extending the proceeding.  

Less obvious, but potentially more important, is that there is no guarantee that an additional 

expenditure of resources and time will produce a more favorable outcome – it may produce the 

opposite result.  In such a case, the decision to reject a proposed settlement and engage in 

additional information gathering and investigation produces the dual bad outcome of wasted time 

and money only to get a worse outcome as a result. 

22. The logical economic rule for deciding whether to accept a proposed 

settlement is easy to state in principle: a settlement should be accepted if the expected net present 

                                                 

47. See, infra § III &, IV. 
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value of the proposed settlement exceeds that of rejecting the offer.48  The expected net present 

value of a choice is the sum of the series of costs and benefits that might flow from that choice in 

the future, discounted to take into account that a payment today is worth more than the same 

payment in the future, and weighted by the probability that a particular set of costs and benefits 

will occur.  In cases where enough information is available to reliably estimate the probability, 

costs and benefits of all possible outcomes, a litigation risk assessment can be purely 

mathematical: it would involve building a decision tree encompassing all of the major variables 

in the dispute, attaching dollar values and probabilities to each branch in the tree, and computing 

an overall weighted average across all of the potential scenarios. 

23. A plaintiff choosing to accept a proposed settlement exchanges one set of 

potential outcomes for another.  By settling now, a known consideration will be received, but 

there could be uncertainty about the value of the consideration if, as here, it includes items other 

than cash.  By rejecting the proposed settlement, there is an even more diverse set of potential 

outcomes.  Future developments may reduce the greatest possible recovery below the likely costs 

of continued litigation, putting the plaintiff in a position where it is rational to simply abandon 

the litigation.  Even if the plaintiff can pursue litigation through trial or settlement, it might 

receive an amount in excess of that in the proposed settlement plus the costs of further litigation, 

                                                 

48. The riskiness of the expected cash flows might also be appropriate to consider. In other words, if litigation is 
expected with equal likelihood to result in an award of $1 million or zero, it could make sense for a risk-
averse plaintiff to accept a settlement that is less than $500,000.  Such risk aversion may tend to be less 
important for large institutions that engage in many investments and disputes, for which such risk might be 
more diversifiable. 
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but the plaintiff might receive less, or nothing at all, in the event of adverse decisions by judges 

or juries or an inability of the defendant to pay any judgment.   

24. In many contexts, a purely mathematical litigation risk assessment will not 

be possible because the probability, costs and benefits of all possible outcomes that could have a 

substantial impact on the results cannot be estimated reliably.  This is particularly likely when 

there is a wide spectrum of legal, factual and other factors, each with unknown outcomes, that 

may affect the costs of litigation, the ultimate amount received by the plaintiff and the time it 

will take to resolve the dispute.  Therefore, individual settlement decisions often will have to be 

made by decision makers who apply their business judgment using proxies or qualitative factors 

to conduct their analysis because precise quantitative determinations are not feasible.  The 

present case is precisely such a context. 

B. The Consideration Offered by the Proposed Settlement 

25. Under the Proposed Settlement, the Trusts would receive an allowed 

general unsecured creditor claim in the Receivership Estate of $3,006,929,660 (the “Trustee 

Allowed Claim”).49  As I explain below, and illustrate in Exhibit A, the value of the Trustee 

Allowed Claim depends on the value of the Receivership Estate and the claims on the 

Receivership Estate that are senior, or pari passu, with the Trustee Allowed Claim.   

                                                 

49. Petition ¶ 58. 
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26. As of April 13, 2017, the most recently available information indicated 

that the Receivership Estate had cash and investments valued at $2,762,851,000.50  I understand 

that, if the Proposed Settlement is approved, the only claims on the Receivership Estate that will 

be senior to the Trustee Allowed Claim are a $7 million expense claim owned by the FDIC-

Receiver and the $645 million payment to JPMC discussed supra.51  Therefore, if there is not a 

substantial change in the value of the Receivership Estate, it would have approximately $2.1 

billion after paying JPMC and the FDIC-Receiver.       

27. I further understand that, if the Proposed Settlement is approved, the only 

claims that will be parri passu with the Trustee Allowed Claim are those belonging to the 

holders of senior notes issued by Washington Mutual Bank (the “Senior Debt”) and general 

creditor claims.  Exhibit A shows that the balance of WMB’s Senior Debt is approximately $6 

billion and there are $19,249,000 in general creditor claims.  Therefore, the Trustee Allowed 

Claim will entitle the Trusts to approximately one third of the Receivership Estate after payments 

are made to JPMC and the FDIC-Receiver.52  Exhibit A shows this is approximately $697 

million in cash.  

                                                 

50. Washington Mutual Receivership Balance Sheet for the Period December 31, 2016, last accessed on April 13, 
2017 at https://closedbanks.fdic.gov/drrip/Ext/BalDetails/10015 (“Balance Sheet”).  The Balance Sheet also 
reports receivables valued at $401,000. Because I do not know if the Receivership Estate will be able to 
recover these receivables, and their amount is so small, I do not include them.   

51. See, supra ¶ 15. 

52. $3 Billion divided by ($3 billion plus $6 billion) = 1/3   
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28. The Proposed Settlement also requires JPMC to implement the 

Subservicing Protocol.53  However, I do not know whether JPMC would implement the 

Subservicing Protocol for any Primary Trust even if the Proposed Settlement is rejected.54  In 

addition, I do not have any estimate of its benefit to the Trusts.  Therefore, for the purposes of 

my analysis, I do not ascribe any value to the Subservicing Protocol, however I note that certain 

Certificateholders urged the Trustee to require the Subservicing Protocol in the Proposed 

Settlement.55     

C. The Claims in the Current Context 

29. The Proposed Settlement releases claims by all of the Primary Trusts and 

does not allow any Trust to opt out.  It also allows the Trustee to take differences between Trusts 

into account in the allocation methodology.  Therefore, to analyze the reasonableness and 

adequacy of the Proposed Settlement, I evaluate the total consideration it offers for all of the 

Primary Trusts relative to the likely outcome for all of the Primary Trusts if the Proposed 

Settlement is rejected.     

30. The Proposed Settlement releases claims related to servicing.56  I 

understand that the only servicing claims that have been asserted in the Action relate to an 

alleged failure to provide notification of Material Breaches and a failure to comply with requests 

                                                 

53. Trustee-JPMorgan Agreement §§ 2.01. 

54. I understand the Subservicing Protocol has not yet been implemented for any Mortgage Loans.   

55. Petition ¶ 61 (“…the Trustee has been urged by certain Certificateholders to require [the Subservicing 
Protocol’s] implementation with respect to the Trusts in any settlement of the Action.”). 

56. Settlement Agreement at 1 and §§ 3.03 and Trustee-JPMorgan Agreement at 1 and §§ 3.02. 
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from the Trustee to provide information so the Trustee can enforce claims for Material Breaches.  

While it is possible that other servicing related claims could be asserted in the future, I have no 

way of assessing their value because they have not been articulated.  Therefore, I do not consider 

these other, hypothetical, servicing related claims.   

IV.  THE PROPOSED SETTLEMENT IS A REASONABLE RESOLUTION OF 
THE ACTION 

 
31. I find that the Proposed Settlement is a reasonable resolution to the Action 

for the following reasons.  First, the value of the Primary Trusts’ Claims is uncertain and 

rejecting the Proposed Settlement could lead to a long and costly delay in any recovery by the 

Primary Trusts.  Second, the recovery for the Primary Trusts under the Proposed Settlement is in 

line with settlements of similar claims by trustees for other RMBS trusts.  Third, 

Certificateholders have been notified of the Proposed Settlement and have been asked for their 

comments but they have not expressed opposition to it.  Finally, our analysis of the market 

reaction to the Proposed Settlement did not find evidence it was lower than expected by market 

participants.  I explain these reasons below.   

32. In analyzing the Proposed Settlement, it will be useful in certain cases to 

divide the Primary Trusts into two groups: those to which WMMSC made representations and 

warranties (the “WMMSC Trusts”) and the remaining Trusts (the “WMB Trusts”), because there 

are significant differences in the factors that will determine the outcome, if the Proposed 

Settlement is rejected, for these sets of Trusts.  In particular, the WMB Trusts’ recovery is likely 

to be limited by the Receivership Estate’s assets and other liabilities for the following reasons.  I 

understand that, under the Summary Judgment Ruling, the WMB Trusts can only bring Rep and 

Warranty Claims, and Claims for Servicing relating to conduct prior to JPMC’s assumption of 
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servicing, against the Receivership Estate.  Therefore, if the Trustee prevailed in litigation on 

these claims, it would receive a claim on the Receivership Estate for the amount awarded rather 

than cash.  Moreover, I understand that damages for the WMB Trusts’ Claims, that are related to 

servicing after JPMC’s assumption of servicing, would be limited by the Receivership Estate’s 

ability to pay because 1) these claims are limited to an alleged failure to provide notification of, 

and information relating to, Material Breaches, and 2) claims that Mortgage Loans in the WMB 

Trusts must be repurchased due to Material Breaches would be asserted against the Receivership 

Estate.57  In contrast, the recovery by the WMMSC Trusts, if the Proposed Settlement is rejected, 

will depend on the Trustee’s ability to pursue their Claims, WMMSC’s ability to pay and the 

Trustee’s ability to reach JPMC on the WMMSC Trusts’ Claims if WMMSC cannot pay any 

judgment awarded the Trustee on behalf of the WMMSC Trusts.58   

A. There is Uncertainty About the Value of the Primary Trusts’ Claims 
and a Substantial Risk that Rejecting the Proposed Settlement Would 
Lead to a Long and Costly Delay in any Recovery. 
 

1. Uncertainty and Delay Related to the Material Breach Rate 

33. To prepare for litigation relating to the Action, the Trustee commissioned 

an analysis of the expected lifetime losses on the Mortgage Loans and the extent of Material 

Breaches associated with them.59  This analysis included a loan file review of a statistically 

                                                 

57. As discussed supra, while it is possible that other servicing related claims could be asserted in the future, I 
have no way of assessing their value because they have not been articulated.  See supra ¶ 30.  Therefore, I do 
not consider these other, hypothetical, servicing related claims.  See supra ¶ 30.   

58. See supra ¶ 14 & 30 & infra ¶¶ 40-42. 

59. Petition ¶ 39. 



 

20 

significant sample of 1,000 Mortgage Loans and found potential damages related to Material 

Breaches to be consistent with the range provided in the Proof of Claim (i.e. $6.764 to $10.246 

billion).60  However, there is substantial uncertainty about the prevalence of Material Breaches 

that would be found by a court (the “Material Breach Rate”) and recent cases indicate that 

determining which Mortgage Loans have Material Breaches would generate substantial costs and 

delay.  During this period the assets of both the WMB Trusts and the Receivership Estate, which 

would be the primary source of recovery for the WMB Trusts, would be dissipated by 

litigation.61        

34. There is uncertainty about the extent to which a court would find that the 

Mortgage Loans have Material Breaches.  In prior RMBS cases, different sides have reached 

radically different conclusions about the extent of Material Breaches.  For example, in a similar 

case involving the Lehman estate, RMBS trustees (the “Lehman Trustees”) purported to identify 

Material Breaches in 94,564 loans and submitted them for repurchase to the plan administrator of 

the Lehman Estate (the “Plan Administrator”).62  The Plan Administrator rejected claims on 67% 

of the loans and claimed another 32% had insufficient documentation for review.63   

                                                 

60. Petition ¶¶ 38-42. 

61. See supra ¶ 32 & infra ¶ 37. 

62. U.S. Bankruptcy Court, Southern District of New York, In re: Lehman Brothers Holdings Inc., et al., Debtors 
Case No. 08-13555 (SCC), Order Establishing a Protocol to Resolve Claims Filed by Trustees on Behalf of 
Certain Issuers of Residential Mortgage Backed Securities (and Exhibit A thereto), December 29, 2014 
(Docket # 47569 available from http://dm.epiq11.com/#/case/LBH/dockets) (“Protocol Order”) & Status 
Report of RMBS Trustees, filed September 9, 2016 (“Lehman Status Report”) at 2 (in the same case). 

63. Lehman Status Report at 3.  This case is discussed further infra ¶ 36. 
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35. Litigation is also likely to lead to a long and costly delay in any recovery 

for the Trusts.  The FDIC has taken the position that no payments will be made from the 

Receivership Estate until all of the Trusts’ and JPMC’s indemnity claims against the 

Receivership Estate and the FDIC-Receiver are resolved.64  JPMC has argued that the Trustee 

“must demonstrate loan-specific breaches of representations and warranties, loan-specific 

materiality, and loan-specific adversity.”65  The experience involving the Lehman estate 

indicates that resolving the Trusts’ Claims on a loan by loan basis would create a long delay in 

any recovery by the Trusts.   

36. At the end of 2014, the bankruptcy court ordered the Lehman Trustees to 

prove their claims on a loan by loan basis.66  Disagreement on the results of loan file reviews was 

anticipated; the court specified a multi-stage process where 1) the Lehman Trustees reunderwrite 

the loans and submit repurchase claims; 2) the Plan Administrator evaluates each claim and 

either grants it or explains why it is not doing so; if the Plan Administrator grants the claim, it 

either approves the repurchase price or revises it;  3) if the Plan Administrator rejects a claim or 

the repurchase price proposed by the Lehman Trustees, the Lehman Trustees have the right to 

respond to the Plan Administrator and negotiate a mutually acceptable claim amount; 4) if 

negotiations fail, the Plan Administrator will submit the disputed claims to a non-binding dispute 

                                                 

64. Petition ¶ 55. 

65. United States Court for the District of Columbia, Deutsche Bank National Trust Company v. Federal Deposit 
Insurance Corporation, Case No. 1:09-cv-1656 (RMC) Memorandum of Points and Authorities in Support of 
JPMorgan Chase Bank, N.A. and Washington Mutual Securities Corporation’s Motion to Dismiss and 
Motion for Partial Summary Judgment (“JPM Points”) at 13 

66. Protocol Order. 
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resolution procedure where the Lehman Trustees and the Plan Administrator will be able to 

explain their views to a claims facilitator who will render a non-binding decision; the Plan 

Administrator can also submit categories of issues or disputes to the procedure; and 5) if either 

the Lehman Trustees or the Plan Administrator object to the claims facilitator’s decision, the 

dispute shall remain subject to further objections by the Plan Administrator and allowance by the 

bankruptcy court.67  The Lehman Trustees only completed stage one of the protocol on May 31, 

2016, over a year after it was ordered by the court.68  The Plan Administrator completed stage 2 

of the protocol approximately three months later.69  As discussed supra, Lehman rejected claims 

on 67% of the loans and claimed another 32% had insufficient documentation for review.70     

37. If the Proposed Settlement is rejected and the Trustee is required to prove 

claims on a loan by loan basis, the Trustee would need to reunderwrite each loan to recover on it.  

Like the loan file review undertaken by the Lehman Trustees, such a loan file review would take 

a significant amount of time and could deplete the WMB Trusts.71  There are over 130,000 loans 

                                                 

67. Protocol Order Exhibit A.  

68. Lehman Status Report at 2. 

69. Lehman Status Report at 3. 

70. See supra, ¶ 34.  On March 17, 2017, Lehman, and a group of investors in the trusts at issue in that litigation, 
proposed a settlement to the Lehman Trustees whereby the Lehman Trustees’ claim would be determined in 
an estimation proceeding pursuant to section 502(c) of the bankruptcy code.  U.S. Bankruptcy Court, 
Southern District of New York, In re: Lehman Brothers Holdings Inc., et al., Debtors Case No. 08-13555 
(SCC), Motion for Entry of Order Approving Notice Procedures with Respect to Proposed RMBS Settlement 
Agreement, filed March 22, 2017 ¶ 2 & 3. 

71. I understand the Trustee’s source of indemnity for the WMMSC Trusts is not from the Trusts but rather from 
the Master Servicer, JPMC, which is adverse in the Action; thus any litigation on behalf of the WMMSC 
Trusts would need to be funded by Certificateholders.  Moreover, there is no assurance the WMB Trusts 
could recover their full litigation expenses from the Receivership Estate.   
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in the WMB Trusts that have already realized losses over $5,000.72  The Trustee “believes that 

loan file reviews of the quality needed to support litigated claims would cost not less than $1,000 

per loan.”73  Therefore reunderwriting just the Mortgage Loans with losses over $5,000 would 

likely cost over $130 million.  Disagreements over whether a Material Breach exists would 

create additional delay and costs, particularly if such disagreements cannot be resolved by 

mediators working in parallel and need to be resolved by a court.       

2. Uncertainty About the Amount the Receivership Estate Could Pay the 
WMB Trusts 

 
38. The amount available from the Receivership Estate is likely to affect the 

amount the WMB Trusts recover if the Proposed Settlement is rejected for the following reason.  

As discussed supra, I understand that, under the Summary Judgment Ruling, the WMB Trusts 

can only bring Rep and Warranty Claims, and Claims for Servicing relating to conduct prior to 

JPMC’s assumption of servicing, against the Receivership Estate.74  While the Summary 

Judgment Ruling is on appeal, it would be difficult to overturn and, even if the appeal were 

successful, proceedings on any remand would be in front of the same judge.75   

                                                 

72. Compass Lexecon calculations. 

73. Petition Note 10.   

74. See supra, ¶ 32.   

75. Petition ¶ 47 (“Given the nature of the Summary Judgment Ruling, it would have been difficult to overturn, 
and even if the appeal were successful, proceedings on any remand based upon a contested issue of fact 
would be in front of the same judge.”).  Moreover, it is questionable whether the Trustee would be able to 
pursue the appeal if the FDIC withdrew, something that could happen if, for example, the FDIC believed 
withdrawing its appeal was necessary to reach a settlement with JPMC that avoids costs to the Deposit 
Insurance Fund.  Id. ¶ 47 (“Moreover, under precedential rulings of the Court of Appeals for the DC Circuit, 
it was questionable whether the Trustee – as a non-party to the P&A Agreement – would be found to have 
standing to pursue the appeal or other issues concerning the interpretation of the P&A Agreement, 
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39. The amount available from the Receivership Estate, if the Proposed 

Settlement is rejected, is uncertain for multiple reasons.  Litigation would force the Receivership 

Estate to incur costs to defend itself, which would deplete the Receivership Estate.76  In addition,   

JPMC has asserted indemnity claims against the Receivership Estate and FDIC-Corporate that 

exceed the assets of the Receivership Estate.77  Without the Proposed Settlement, JPMC’s 

indemnity claims will not be resolved.  The FDIC-Receiver took the position that JPMC’s 

indemnity claims would have priority over the Trusts’ Claims.78  If JPMC were awarded an 

amount exceeding the assets of the Receivership Estate on its indemnity claims and the FDIC-

Receiver treated this award as senior to the WMB Trusts’ claims, the WMB Trusts would not be 

able to recover anything on their Rep and Warranty Claims or their Claims relating to servicing 

before JPMC’s assumption of servicing.79     

                                                 

(...continued) 
particularly if the FDIC and JPMC settled their dispute in a manner adverse to the interests of the Trusts.”). 

76. Petition ¶ 50. 

77. Petition ¶ 25. (“JPMC asserted substantial claims against both the Receivership Estate and FDIC-Corporate 
under the Indemnity Provision (the “Indemnity Claims”). … The Trustee understands that JPMC was seeking 
to recover an amount in excess of the assets of the Receivership Estate on the Indemnity Claims.”).  

78. Petition ¶ 26. (“The FDIC-Receiver took the position that should it be found liable on any of JPMC’s 
indemnity claims, under the P&A Agreement, those claims would be satisfied as administrative expenses and 
thus before the claims of general unsecured creditors. Thus, according to the FDIC-Receiver, any Indemnity 
Claims established by JPMC would be priority administrative obligations of the Receivership Estate such that 
they would be paid in full ahead of any general unsecured Claims, including those of the Trustee.”).  

79. See supra ¶ 38 & Petition ¶ 25 (“Thus, if proven or materially agreed to by the FDIC in settlement, the 
Indemnity Claims could have reduced the value of any claims the Trustee had against the Receivership Estate 
potentially to zero.”). 
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3. Uncertainly About Whether the Trustee Would be Able to Pursue Claims 
on Behalf of the WMMSC Trusts if the Proposed Settlement is Rejected 

   
40. There is also uncertainty about whether the Trustee would be able to 

pursue claims on behalf of the WMMSC Trusts.  I understand that the Trustee is not required to 

expend or risk its own funds and its indemnity for fees and expenses is not from the WMMSC 

Trusts but rather from the Master Servicer, JPMC, which is adverse in the Action, thus any 

litigation would need to be funded by WMMSC Certificateholders.  Therefore, there is a 

substantial risk that the WMMSC Trusts’ Claims could not be pursued unless WMMSC 

Certificateholders agreed to pay the cost of doing so.         

41. There are a number of reasons why a group of WMMSC 

Certificateholders might not step up to finance the WMMSC Trusts’ litigation.  First, pursuing 

claims often requires a substantial investment of resources and success is not certain.  Moreover, 

WMMSC Certificateholders who do not finance the litigation may benefit on the same terms as 

those who do, if the pursuit of claims is successful.  For example, the settlement between 

Countrywide, Bank of America and 530 RMBS Trusts (the “Countrywide Settlement”) required 

investors holding more than $40 billion of the certificates (the “Countrywide Negotiators”) to 

spend more than six months negotiating.80  However, the Countrywide Negotiators will only 

receive a fraction of the consideration to be paid because they only own a fraction of the 

                                                 

80. “The Institutional Investors’ Statement of Support for the Settlement,” filed May 3, 2013 at 3 & 16-17 
(“Collectively, [the investors who negotiated the Proposed Countrywide Settlement] held more than $40 
billion of securities issued by the settled Trusts. … The settlement took more than six months, nearly two 
dozen meetings and nearly daily phone conferences to negotiate.  … The negotiations involved counsel, 
experts, and internal business personnel from all parties with deep subject matter experience. The parties 
negotiated and circulated more than 25 drafts of the Settlement Agreement and countless provisions under 
discussion.”) 
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outstanding certificates.81  And the consideration in the Countrywide Settlement will be allocated 

to the Countrywide Negotiators on the same terms as it is allocated to all other holders of the 

certificates at issue in that settlement.   

42. Costs of pursuing claims can be even higher when settlement is not 

possible and the certificateholders have to finance litigation.  Even if the WMMSC Trusts are not 

required to prove their claims on a loan by loan basis, I understand that litigation of their claims 

is likely to require additional work from experts to design samples of loans, reunderwrite 

sampled loans, extrapolate the results of the reunderwriting to the population of loans at issue 

and respond to similar analyses by the opposing side, as well as teams of attorneys to respond to 

dispositive motions and other procedural hurdles that must be surmounted in order to get to 

trial.82  In addition, litigation can require years to resolve, creating the risk that any group of 

WMMSC Certificateholders that does form to finance litigation will fall apart before a recovery 

can be achieved.     

                                                 

81. The Consideration in the Countrywide Settlement consisted of a cash payment, servicing improvements and a 
remedy for missing documents.  The cash payment is to be allocated to Trusts based on their estimated 
lifetime losses.  See Countrywide Settlement Agreement, Sections 3, 5 and 6.  Available at 
http://www.cwrmbssettlement.com/docs/Exh%20B.pdf. (the “Countrywide Agreement”). 

82. Although the Trustee performed a review of a statistically significant sample of 1,000 Mortgage Loans to 
prepare for litigation, I understand this sample was based on all of the 99 Trusts rather than focusing on the 
WMMSC Trusts.  See supra ¶ 33 and Petition ¶ 42.   
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4. Statute of Limitations 

43. Finally, the Statute of Limitations creates additional uncertainty for many 

Trusts.  WMMSC and JPMC have argued that Rep and Warranty Claims for 74 of the Trusts, 

including all of the WMMSC Trusts, are barred by the Statute of Limitations.83   

B. Comparable Settlements 

44. A common approach to evaluating the adequacy of a proposed settlement 

is to compare it to other recent settlements of similar claims.  Reviewing these settlements can be 

informative because they reflect others’ litigation risk analyses of similar issues.  Such 

comparisons need to be undertaken with caution, however, because it is typically impossible to 

find other cases where the facts, relative strength of claims and defenses, and applicable law are 

identical.   

45. We first compare the Proposed Settlement to other settlements that are 

similar in that they follow the housing crisis and release representations, warranties and servicing 

claims held by a large number of RMBS Trusts (“Other Large Trustee Settlements”).  Because 

none of the Other Large Trustee Settlements involved WaMu, we next review the two 

settlements (one only proposed but never implemented and the other completed) that involve 

WaMu RMBS trusts.  Wherever possible, we identify the characteristics that differentiate the 

                                                 

83. Petition ¶ 65 and JP Morgan, Memorandum of Points and Authorities, November 22, 2010, pp. 25-26.  The 
Trustee responded by arguing, among other things, that the Claims did not begin to accrue upon the date of 
Securitization, but only later when there was a failure to repurchase the Mortgage Loans.  Petition ¶ 65.   
However, in another RMBS case, the New York Court of Appeals rejected this argument and agreed with 
JPMC that the Statute of Limitations accrues as of the date of securitization.  Id.   
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other settlements from the circumstances here and the directional impact those differences have 

on the expected value of the claims in this case. 

46. We compare the settlements based on the consideration as a percentage of 

estimated lifetime losses on the loans held by the RMBS trusts at issue (as noted supra, the 

Petition refers to estimated lifetime losses as “net losses.”).84, 85  We use estimates of lifetime 

losses, rather than estimates of damages, because the Other Large Trustee Settlements took place 

before litigation even began, so there is too little information to estimate damages reliably.86  

Lifetime losses are superior to other measures, such as the original principal balance of the trusts, 

because they reflect harm from the potential misconduct on which claims are being released (e.g. 

Material Breaches and breaches of the Governing Agreements related to servicing).  However, 

lifetime losses are not equivalent to damages because they may also include losses on loans 

where none of the released claims would apply.  The ratio of settlement consideration to 

estimated lifetime losses has been used by industry analysts and others to evaluate Other Large 

Trustee Settlements.87   

47. We measure consideration differently for the WMB Trusts and the 

WMMSC Trusts.  As discussed supra, I understand that, 1) if the Trustee prevailed in litigation 

                                                 

84. The one exception is our comparison of the Proposed Settlement to an earlier negotiated settlement of the 
same claims.  See infra ¶ 58.  Because the same claims are involved, we directly compare the consideration. 

85. See supra ¶ 17. 

86. See, e.g. Fischel JPM Report ¶ 34 and Petition, Supreme Court of the State of New York, County of New 
York, In the matter of the application of The Bank of New York Mellon, Index No. 651786/2011, ¶¶ 6-10.  

87. See, e.g. “JPM settlements: Implications for non-agency,” Barclays, November 22, 2013 at 1 & 3; “Mortgage 
Market Comment – Citi announces settlement on 68 trusts for 1.125B,” Credit Suisse, April 7, 2014; 
“Analyzing the $1.125 billion Citigroup settlement deal,” Deutsche Bank, April 9, 2014; and “Resi Credit 
Insights, Citi Settlement Implications,” Morgan Stanley, April 8, 2014.    
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on the WMB Trusts’ Rep and Warranty Claims and claims related to servicing prior to the 

JPMC’s assumption of servicing, the Trustee would receive a claim on the Receivership Estate 

rather than a specific dollar amount and 2) any recovery related to servicing after JPMC’s 

assumption of servicing would be determined by the amount that would have been recovered 

from the Receivership Estate but for JPMC’s alleged wrongdoing.88  Therefore, we measure the 

consideration the WMB Trusts would receive in the Proposed Settlement as the size of the claim 

they would receive on the Receivership Estate.  In contrast, the WMMSC Trusts would receive 

the entire judgment they were awarded if WMMSC had sufficient assets to pay it or if the 

WMMSC Trusts could reach JPMC on their claims.89  Therefore we measure the consideration 

they would receive as the cash I expect them to receive under the Proposed Settlement.   

48. Exhibit B shows that the Settlement Payment is sufficient to 1) reimburse 

the WMB Trusts for 100% of the costs they incurred in the Action (the Trustee proposes to 

reimburse Trusts for the costs incurred in the Action before making other distributions of the 

Settlement Payment; I understand these costs are approximately $70 million);90 2) give the 

WMMSC Trusts cash equal to approximately 11.9% of their estimated lifetime losses and 3) 

give the WMB Trusts a cash amount equivalent to the value of a claim on the Receivership 

                                                 

88. See supra ¶ 32 & 38. 

89. See supra ¶ 32. 

90. Petition ¶ 67.   I understand the WMB Trusts have funded the Action because the Trustee’s indemnity for fees 
and expenses relating to the WMMSC Trusts is from the Master Servicer, JPMC, which is adverse in the 
Action. 



 

30 

Estate set at 11.9% of the WMB Trusts’ estimated lifetime losses.91  While I understand that this 

approach differs from the allocation proposed for consideration of the court in the Petition, for 

the purposes of comparing the Proposed Settlement to Other Large Trustee Settlements, I use 

11.9% as the estimate of the ratio of the consideration offered here to estimated lifetime losses 

on the Primary Trusts.  I find that 11.9% is substantially above the recovery in Other Large 

Trustee Settlements with JPMorgan, Citigroup and ResCap and within the range we estimate for 

the settlement between the Trustee for the Countrywide Trusts, Bank of America and 

Countrywide.         

1. Other Large Trustee Settlements  

49. Exhibit C shows the Proposed Settlement is close to the top of the range of 

Other Large Trustee Settlements.  Because there are differences between the Proposed 

Settlement and the Other Large Trustee Settlements, we next compare the Proposed Settlement 

to each of the Other Large Trustee Settlements.     

50. Exhibit C shows that 11.9% is at the upper end of the range for the 

Countrywide Settlement when the value of the Servicing Improvements and Document Remedy 

are not included and at the lower end of the range when they are included.92  As noted supra, I 

assigned no value to the Subservicing Protocol here, due to a lack of information.93   

                                                 

91. If no reimbursement is provided for costs incurred in the Action, then the Settlement Payment is sufficient to 
give the WMMSC Trusts cash equal to approximately 13.2% of their estimated lifetime losses and the WMB 
Trusts a cash amount equivalent to the value of a claim on the Receivership Estate set at 13.2% of the WMB 
Trusts’ estimated lifetime losses.  Compass Lexecon calculations. 

92. We considered whether the loans sold to the Trusts have more Material Breaches than those sold to the trusts 
involved in the Countrywide Settlement.  To investigate this, we analyzed whether loans in the Trusts were 
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51. The Proposed Settlement is similar to the Countrywide Settlement in that 

it releases claims related to representations, warranties and servicing.94  I am not aware of any 

concern that the claims being released by the Countrywide Settlement would have been barred 

by the statute of limitations.  Therefore, the Countrywide Settlement supports the reasonableness 

of the Proposed Settlements even if it is unlikely that the Trusts’ Claims would be barred by the 

Statute of Limitations.  I next discuss the differences between the Proposed Settlement and the 

Countrywide Settlement. 

52. First, the Proposed Settlement was negotiated approximately five years 

after the Countrywide Settlement.95  Therefore, there is now less uncertainty about future losses 

than there was when the Countrywide Settlement was negotiated because, with the passage of 

time, a larger percentage of the losses have been realized (while expected losses may have been 

higher when the Countrywide Settlement was negotiated, we already control for this by 

comparing Settlements as a percent of expected losses rather than by absolute dollar amount).  

                                                 

(...continued) 
more likely to default, after controlling for disclosed characteristics and macroeconomic conditions, than the 
loans involved in the Countrywide Settlement (because one would expect a higher Material Breach Rate to 
generate a higher default rate, all else equal).  We found the difference between the default rate for the loans 
sold to the Trusts versus those in the Countrywide Settlement, was not statistically significant.  Therefore I do 
not draw any conclusion about the relative default rates of loans sold to the Trusts versus those in the 
Countrywide Settlement.    

93. See, supra ¶ 28.   

94. Settlement Agreement between the Bank of New York Mellon, Bank of America Corporation BAC Home 
Loans Servicing, LP, Countrywide Financial Corporation and Countrywide Home Loans, Inc., §§ 9(a).  As 
Exhibit C notes, the Proposed Settlement releases claims related to documentation.  See Settlement 
Agreement at §§ 3.03 (ff) and Trustee-JPMorgan Agreement at §§ 3.02 (z) (ff). 

95. Settlement Agreement between the Bank of New York Mellon, Bank of America Corporation BAC Home 
Loans Servicing, LP, Countrywide Financial Corporation and Countrywide Home Loans, Inc.at 48 (showing 
this settlement agreement is dated June 28, 2011). 
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This uncertainty would be likely to increase the Countywide Settlement if Bank of America and 

Countrywide were more risk averse than the Bank of New York Mellon and the investors in the 

Countrywide Trusts who negotiated the Countrywide Settlement, and to reduce it if Bank of 

America and Countrywide were less risk averse.    

53. Second, at the time the Countrywide Settlement was negotiated, 

Countrywide’s ability to pay a judgment was uncertain,96 and there was significant legal 

uncertainty about whether the Countrywide Trusts could reach Bank of America.97  This 

contrasts with the WMB Trusts, where the size of the claim they could be awarded is essentially 

unlimited (a very high claim would simply mean they receive almost all of the Receivership 

Estate after more senior creditors were paid).98  This suggests the WMB Trusts could be awarded 

a larger claim in litigation than the dollar amount the Countrywide Trusts received, all else equal.  

However, as I explain below, evidence from JPM and Citigroup Settlements, where I am not 

aware of any uncertainty about the ability to pay a judgment, suggests the opposite.     

                                                 

96. Institutional Investors Statement in Support of Settlement and Consolidated Response to Settlement 
Objections, dated October 31, 2011 ¶ 41 (“The Countrywide-affiliated Mortgage Sellers are deeply insolvent. 
The financial press is rife with speculation concerning when Bank of America will place them in 
bankruptcy.”)  

97. See, e.g., Addendum of Exhibits cited in the Bank of New York Mellon’s Consolidated Response to 
Objections, in the matter of the application of The Bank of New York Mellon (as Trustee) vs. Walnut Place 
LLC et al, US District Court, SDNY, case no. 11-cv-5988 (WHP), Exhibit D-2 (“Daines Corporate 
Separateness Opinion”), at 38 (“While the ultimate outcome is a difficult question, turning on unknown facts 
and developing law, in the end, I believe that a successor liability case would be difficult to win unless the 
Transactions materially reduced the value of the legacy Countrywide subsidiaries. It is simply too hard to 
explain why BAC should be liable – and a fundamental rule of corporate transactions set aside – if the 
Transactions caused no harm to Investors.”).   

98. The WMMSC Trusts might face a similar issue if they pursued claims against WMMSC but I have not been 
provided with information on WMMSC’s other liabilities or its assets or the ability of the Trustee to reach 
JPMC on their claims.   
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54. Exhibit C shows recovery in the JPM Settlement is substantially less than 

11.9%.  Like the Proposed Settlement, the JPM Settlement released representations, warranties 

and servicing claims, included a subservicing protocol, and some Supporting Loan Groups 

covered by the JPM Settlement could have had their claims barred by the statute of limitations.99  

However, approximately 97% of eligible Supporting Loan Groups accepted the JPM settlement, 

including approximately 96% of Supporting Loan Groups where the Trustees were advised that 

repurchase claims were unlikely to be time barred.100  Therefore, this settlement supports the 

Proposed Settlement even if it is unlikely that the Trusts’ Claims would be barred by the statute 

of limitations.101  A difference with the Proposed Settlement is that trustees were able to opt out 

                                                 

99. Exhibit C and Fischel JPM Report ¶¶ 123 - 126.      

100. Compass Lexecon calculations, Supplemental Expert Report of Daniel R. Fischel dated July 26, 2014, 
Exhibit D-1 (showing Supporting Loan Groups where claims are likely to be time barred), NOTICE 
REGARDING MODIFICATION OF PROPOSED SETTLEMENT AGREEMENT (AS DEFINED 
HEREIN) FROM JPMORGAN (AS DEFINED HEREIN), ACCEPTANCE AND NON-ACCEPTANCE OF 
MODIFIED PROPOSED SETTLEMENT AGREEMENT (AS DEFINED HEREIN) AS TO CERTAIN 
RMBS TRUSTS AND LOAN GROUPS AND EXTENSION OF ACCEPTANCE DATE AND TOLLING 
AGREEMENT AS TO CERTAIN RMBS TRUSTS AND LOAN GROUPS, dated August 1, 2014, available 
at http://www.rmbstrusteesettlement.com/docs/08_01_2014_Notice_to_Holders.pdf & NOTICE 
REGARDING ACCEPTANCE AND NON-ACCEPTANCE OF MODIFIED PROPOSED SETTLEMENT 
AGREEMENT (AS DEFINED HEREIN) AS TO CERTAIN RESIDENTIAL MORTGAGE-BACKED 
SECURITIZATION TRUSTS AND LOAN GROUPS IDENTIFIED IN EXHIBIT A HERETO (EACH AN 
“EXTENDED ACCEPTANCE DATE TRUST” AND COLLECTIVELY, “EXTENDED ACCEPTANCE 
DATE TRUSTS”) FOR WHICH THE EXTENDED ACCEPTANCE DATE RMBS TRUSTEES (AS 
DEFINED HEREIN) RESPECTIVELY SERVE AS TRUSTEE, SEPARATE TRUSTEE, AND/OR 
SUCCESSOR TRUSTEE. Dated October 1, 2014, available at 
http://www.rmbstrusteesettlement.com/docs/Oct.1_Notice.pdf.  

101. We considered whether the Proposed Settlement was higher than the JPM Settlement because the loans sold 
to the Trusts have more Material Breaches than those sold to the trusts involved in the JPM Settlement.  To 
investigate this, we analyzed whether loans in the Trusts were more likely to default, after controlling for 
disclosed characteristics and macroeconomic conditions, than the loans involved in the JPM Settlement 
(because one would expect a higher Material Breach Rate to generate a higher default rate, all else equal).  
We found the difference between the default rate for the loans sold to the Trusts versus those in the JPM 
Settlement, was not statistically significant.  Therefore I do not draw any conclusion about the relative default 
rates of loans sold to the Trusts versus those in the JPM Settlement.     
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of the JPM Settlement for specific Supporting Loan Groups.102   

55. Exhibit C shows that the Citigroup Settlement also offered a recovery 

substantially lower than 11.9%.  This settlement did not release servicing claims and does not 

contain any provisions to improve servicing.  As in the JPM Settlement, I am not aware of any 

concerns about the ability to recover a judgment from the potential defendant (here Citigroup).  

Like the JPM Settlement, the Citigroup Settlement allowed Trustees to opt out on behalf of 

specific Supporting Loan Groups, and the trustees were advised that some Supporting Loan 

Groups could have their claims barred by the Statute of Limitations if the settlement was not 

accepted.103  Approximately 97% of eligible Supporting Loan Groups accepted the Citi 

settlement, including approximately 92% of Supporting Loan Groups where the Trustees were 

advised that repurchase claims were unlikely to be time barred.104  Therefore, this settlement 

                                                 

102. Proposed JPM Settlement Agreement Section 2.07.  

103. Expert Report of Bradford Cornell dated December 3, 2014 ¶¶ 42-45.   

104. Compass Lexecon calculations, NOTICE REGARDING ACCEPTANCE AND NON-ACCEPTANCE OF 
THE MODIFIED PROPOSED SETTLEMENT AGREEMENT DATED AS OF APRIL 7, 2014 AND AS 
MODIFIED (THE “MODIFIED PROPOSED SETTLEMENT AGREEMENT”) FROM CITIGROUP INC. 
AND ITS DIRECT AND INDIRECT SUBSIDIARIES (“CITIGROUP”), dated December 19, 2014, 
available at http://www.citigrouprmbssettlement.com/pdflib/Notice_to_Holders_re_Acceptance_and_Non-
Acceptance_of_the_Modified_Proposed_Settlement_Agreement.pdf, NOTICE REGARDING 
ACCEPTANCE OF THE SETTLEMENT AGREEMENT ON BEHALF OF THE EXTENDED 
ACCEPTANCE LOAN GROUPS, dated December 31, 2014, available at 
http://www.citigrouprmbssettlement.com/pdflib/Notice_dated_December_31,_2014_Regarding_the_Accepta
nce_of_the_Settlement_Agreement_on_behalf_of_the_Extended_Acceptance_Loan_Groups.pdf and Exhibit 
E to Supplement to Expert Report of Bradford Cornell, dated December 16, 2014,  available at 
http://www.citigrouprmbssettlement.com/pdflib/Supplement_to_the_Expert_Report_of_Bradford_Cornell.pd
f       
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supports the Proposed Settlement even if it is unlikely that the Trusts’ Claims would be barred by 

the Statute of Limitations.105 

56. Finally, Exhibit C shows that the claim awarded by the Proposed 

Settlement is larger than claim awarded in the ResCap Settlement.106  This settlement also 

released claims for representations, warranties and servicing.107  However, the two settlements 

are not comparable in an important way.  The ResCap Settlement includes a large number of 

trusts that ResCap did not sponsor or make representations and warranties to.108  Because of this 

difference, the ResCap Settlement is of limited value in assessing the Proposed Settlement.   

2. Other Settlements involving WaMu RMBS Trusts 

57. I am aware of one case where data is available on the amount JPMorgan 

was willing to pay to settle claims relating to loans securitized by WaMu.  In October 2013, 

                                                 

105. We considered whether the Proposed Settlement was higher than the Citigroup Settlement because the loans 
sold to the Trusts have more Material Breaches than those sold to the trusts involved in the Citigroup 
Settlement.  To investigate this, we analyzed whether loans in the Trusts were more likely to default, after 
controlling for disclosed characteristics and macroeconomic conditions, than the loans involved in the 
Citigroup Settlement (because one would expect a higher Material Breach Rate to generate a higher default 
rate, all else equal).  We found the difference between the default rate for the loans sold to the Trusts versus 
those in the Citigroup Settlement, was not statistically significant.  Therefore I do not draw any conclusion 
about the relative default rates of loans sold to the Trusts versus those in the Citigroup Settlement.   

106. My estimate of the recovery in the ResCap Settlement here differs from my estimate in the Fischel JPM 
Report.  I use the claim amount here because ResCap was in bankruptcy, whereas I used an estimate of the 
cash amount the ResCap Trusts would receive in the Fischel JPM Report.  Fischel JPM Report Exhibit D.  I 
discounted the importance of the ResCap Settlement in the Fischel JPM Report because ResCap was in 
bankruptcy whereas JPM was not.  Fischel JPM Report ¶ 42.   

107. ResCap Findings of Fact ¶ 104.   

108. ResCap Findings of Fact ¶ 104 (stating the ResCap Settlement provides for release of claims by 
approximately 1,100 RMBS Trusts) & Direct Examination of Frank Sillman, In re: Residential Capital LLC, 
el. al., Case No. 12-12020 (MG) (“Sillman Direct”) ¶ 14 (stating the ResCap Settlement covers 573 Trusts 
sponsored by the Debtors (396 sponsored in or before 2004 and 177 prior to 2004) and 130 Trusts not 
sponsored by the Debtors that have asserted representation and warranty claims on the basis that a Debtor 
sold some portion of the underlying mortgage loans.).  1,100 – 573 – 130 = 397. 



 

36 

JPMorgan agreed to pay $4 billion to settle securities claims on RMBS purchased by Fannie Mae 

and Freddie Mac.109  The settlement agreement stated that “JPMorgan has determined that it is 

prepared to pay … $1,153,056,060 in settlement of claims asserted against the WaMu/Long 

Beach Legacy Defendants …”110  Analysts at Morgan Stanley contemporaneously estimated this 

was approximately 58% of estimated lifetime losses on the WaMu securities that were at 

issue.111   

58. While JPMorgan’s settlement with the FHFA might seem to suggest that 

JPMorgan would be willing to pay the WMMSC Trusts more than they are currently receiving to 

avoid litigation, the FHFA brought its claims under securities laws, including Section 11 of the 

Securities Act, rather than pursuant to the Governing Agreements.112  Under Section 11, any 

material and adverse misstatement can trigger liability for all losses on a security subject to 

an affirmative causation defense.  In addition, I understand that after the Summary Judgment 

Ruling a group of Certificateholders were prepared to accept a settlement that, among other 

things, gave all of the Primary Trusts a claim on the Receivership Estate of approximately $2.28 

billion in exchange for releasing the PrimaryTrusts’ Claims against the Receivership Estate, 

                                                 

109. Bloomberg, “JPMorgan to Pay $5.1 Billion to Settle Mortgage Claims,” October 26, 2013. 

110. Settlement Agreement and Release entered into as of October 25, 2013 between the FHFA et al. and JP 
Morgan Chase & Co. et al. at 2. 

111. Morgan Stanley, “J.P. Morgan Chase & Co., Litigation Headwinds Abating, Underlying Strength Intact,” 
October 28, 2013, Exhibit 3 at p. 5. 

112. FEDERAL HOUSING FINANCE AGENCY, AS CONSERVATOR FOR THE FEDERAL NATIONAL 
MORTGAGE ASSOCIATION AND THE FEDERAL HOME LOAN MORTGAGE CORPORATION, 
Plaintiff, against JPMORGAN CHASE & CO.; et al., AMENDED COMPLAINT, dated June 13, 2012 
(“FHFA Amended Complaint”) ¶ 1.  FHFA also brought securities claims under the state laws of Virginia 
and the District of Columbia.  Id. at 1.  
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WMMSC and JPMC.  This is substantially lower than the $3 billion claim the Primary Trusts 

would receive under the Proposed Settlement.113, 114     

C. CERTIFICATEHOLDERS HAVE NOT EXPRESSED 
OPPOSITION TO THE PROPOSED SETTLEMENT 

 
59. The lack of opposition to the Proposed Settlement from Certificateholders 

is supportive of its reasonableness and adequacy.  Certificateholders have the greatest incentive 

to evaluate the Proposed Settlement because they will ultimately receive a share of the 

Settlement Payment if the Proposed Settlement is approved and, in the alternative, bear the costs 

and reap the benefits if the Proposed Settlement is rejected.  In addition, as I explain below, 

Certificateholders were provided with information on the Claims and the Proposed Settlement, 

the Trustee requested their comments and it is inexpensive for them to provide comments to the 

Trustee.       

60. Certificateholders received information on the Proposed Settlement.  On 

October 17, 2012, the Trustee provided a report on the litigation related to the Action and 

provided internet links that Certificateholders could use to obtain the Amended Complaint and 

the record of Senate Hearings on WMB where additional factual allegations about WMB’s 

origination and securitization practices came to light.115  The Trustee provided updates on the 

litigation and, on August 19, 2016, notified Certificateholders of the Proposed Settlement, 

                                                 

113. See supra, ¶ 15.   

114. I understand that the Trustee does not have access to all of the terms of this unconsummated settlement.   

115. Petition, Exhibit 18: Deutsche Bank National Trust Company, Report Regarding Status of Litigation to 
Enforce Certain Trust Claims, October 17, 2012 at 3. 



 

38 

provided them with the Settlement Agreement and the Trustee-JPMorgan Settlement and stated 

that it “welcomes communications from all [Certificateholders] regarding the [Certificates].”116  

The Trustee provided its email address and asked Certificateholders to contact it by email if they 

had any question or comment with respect to the notice.117  The Trustee provided further 

information on the Proposed Settlement on December 22, 2016 when it sent the 

Certificateholders a notice that included the Petition and informed the Certificateholders that the 

Trustee had set up a website with further information related to the Proposed Settlement 

including all of the exhibits to the Petition.118  The notice on December 22, 2016 asked 

Certificateholders to provide the Trustee with information on their holdings “[t]o facilitate direct 

communication between the Trustee and [Certificateholders] …” and informed them that they 

could be heard on Petition at a hearing on May 9, 2017.119             

61. As of April, 25, 2017, no Certificateholder has expressed opposition to the 

Proposed Settlement.120  Because the Trustee has disclosed its view that the Proposed Settlement 

should be approved, I view the current lack of objections to be a weak indication of support for 

the Proposed Settlement.121 

                                                 

116. Notice to Certificateholders dated August 19, 2016 (“Notice”) pp. 2-3, Exhibits B & C. 

117. Notice at 3. 

118. Notice to Certificateholders dated December 22, 2016 and http://www.globic.com/wamurmbssettlement. 

119. Notice to Certificateholders dated December 22, 2016 at 2. 

120. One Certificateholder made a recommendation on the method that should be used to allocate the Settlement 
Payment.  Letter from Sheila A. Sadighi to John M. Rosenthal dated October 24, 2016. 

121. Petition ¶ 64. 
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D. THE MARKET REACTION TO THE PROPOSED SETTLEMENT 

62. Another way to test the reasonableness and adequacy of the Proposed 

Settlement is to analyze the reaction of market participants to information about its disclosure.  

Prior to the disclosure of the Proposed Settlement, the Amended Complaint and the Summary 

Judgment Ruling were publically available.122  Thus, information on the Action was available to 

market participants, including analysts and market commentators covering JPMC’s parent, 

JPMorgan (“JPM”) and the RMBS market, who discussed the Trusts’ Claims.123  Information 

about other settlements by RMBS Trustees, discussed above, was also available publicly.124  

Because this information was publicly available at the time the Proposed Settlement was 

announced, how market participants reacted to the announcement of the Proposed Settlement 

provides information about the market’s judgment on whether it was reasonable and adequate.  

1. JPM Stock Price Reaction 

63. As discussed supra, any recovery by the WMMSC Trusts would likely be 

paid by WMMSC or its parent JPMC.125  Therefore, if the Proposed Settlement was lower than 

                                                 

122. Deutsche Bank National Trust Company, Report Regarding Status of Litigation to Enforce Certain Trust 
Claims, October 17, 2012 at 3 (“A copy of the First Amended Complaint is available through the federal 
court system’s PACER database at https://ecf.dcd.uscourts.gov/.”). 

123. See, e.g., J.M. Goldberg, B. Morton, M. Kesselhaut and E. Koysman, “JPMorgan Chase & Co., 2016 10-Q 
Review: Outlook Unch’d, RPL Lower, No DoJ Libor Actions,” Barclay’s, August 4, 2016 at 17 & 19-20; 
“Judge limits JPMorgan’s liability for soured WaMu mortgages,” Reuters, June 3, 2015; “Split liability for 
WaMu Claim,” Structured Credit Investor, June 4, 2015. 

124. See, e.g. “JPM settlements: Implications for non-agency,” Barclays, November 22, 2013 at 1 & 3; “Mortgage 
Market Comment – Citi announces settlement on 68 trusts for 1.125B,” Credit Suisse, April 7, 2014; 
“Analyzing the $1.125 billion Citigroup settlement deal,” Deutsche Bank, April 9, 2014; and “Resi Credit 
Insights, Citi Settlement Implications,” Morgan Stanley, April 8, 2014. 

125. See supra ¶ 32. 
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market participants expected, I would expect this to have a positive impact on JPM’s stock 

price.126   

64. On August 19, 2016, the Trustee disclosed the Proposed Settlement and it 

was reported after the markets closed on the same day.127  Therefore, we analyzed the market’s 

reaction to the disclosure of the Proposed Settlement by reviewing analyst reports, market 

commentary and changes in JPM’s stock price.128   

65. We analyzed the reaction of JPM’s stock price to the disclosure of the 

Proposed Settlement using an event study, a technique that is widely used in finance.129  It is 

standard practice in event studies to take into account the effect of market factors on stock price 

returns.  This is typically done by using regression analysis to estimate the historical relationship 

between changes in a company’s stock price and changes in the performance of a market index 

(and possibly an industry index), using the historical relationship and the actual performance of 

the index(es) on the day in question to calculate a “predicted return,” and subtracting the 

                                                 

126. During the calendar year prior to August 19, 2016: 1) JPM stock was actively traded on the New York Stock 
Exchange, with average weekly share turnover of 2.2 percent; 2) each month, between 26 and 30 analysts 
provided estimates of the Company’s fiscal year 2015 earnings, and Thomson Financial lists 365 analyst 
reports on the Company; and 3) JPM filed Forms S-3 and regular public filings with the SEC. Therefore, it is 
reasonable to presume that market participants followed the stock closely and took the Settlement into 
account in valuing JPM’s stock. 

127. Notice and “JPMorgan settles with FDIC, Deutsche Bank in WaMu case,” Reuters, August 19, 2016 at 17:42.  
I understand the terms of the Proposed Settlement were not disclosed before August 19, 2016. 

128. CRSP 1962 US Stock and Indexes Database ©2016 The University of Chicago on behalf of its Center for 
Research in Security Prices (CRSP®) at Chicago Booth.  We reviewed publicly available analyst reports on 
JPM collected by Thomson Financial, Reuters Knowledge, CapitalIQ, and FactSet.  We believe there are 
additional analyst reports on JPM that are not available to us.   

129. See, e.g., A.C. MacKinlay, “Event Studies in Economics and Finance,” 35 Journal of Economic Literature 
(March 1997), 13-39. 
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predicted return from the actual return to derive a “residual return” (sometimes referred to as an 

“abnormal return” or “market-adjusted return”).  In this case, we estimated the relationship 

between JPM’s return and returns on the S&P 500 Index and a value-weighted portfolio of the 

firms in the KBW Bank Index (excluding JPM) during the one-year period prior to the disclosure 

of the Proposed Settlement.130   

66. When performing event studies, the conventional practice in finance is to 

test the “null hypothesis” that the residual return is zero against either the alternative hypothesis 

that the residual return is different from zero, or the alternative hypothesis that the residual has a 

particular sign (i.e., it is positive, or it is negative).131  If the null hypothesis cannot be rejected at 

conventional levels of significance, then the residual returns are not considered to be statistically 

significant, i.e., they are not considered to be significantly different from zero.  Under these 

circumstances, one concludes that the observed stock return on a particular date can be explained 

by the independent variable(s) considered in the estimation model.   

67. In event studies, the statistical significance of the residual returns is 

typically assessed by calculating a standardized measure of the size of the residual return known 

                                                 

130.  In its most recent annual reports, JPM compared its stock price performance to that of the S&P 500 Index, the 
S&P Financial Index, and the KBW Bank Index.  See JPM Annual Report for the Year Ended December 31, 
2014 at 63 and JPM Annual Report for the Year Ended December 31, 2015 at 67.  We chose to use the KBW 
Bank Index as the proxy for industry movements because when combined with the S&P 500 Index, the 
coefficient of determination from the regression analysis was greater than when we used the S&P Financial 
Index as the industry proxy.   

131. See, e.g., J.Y. Campbell, A.W. Lo, & A.C. MacKinlay, The Econometrics of Financial Markets, (Princeton 
University Press, 1997), at 160-66; A.C. MacKinlay, “Event Studies in Economics and Finance,” 35 Journal 
of Economic Literature (March 1997), 13-39; G.W. Schwert, “Using Financial Data to Measure Effects of 
Regulation,” 24 The Journal of Law and Economics (1981) 121-58; D.R. Fischel, “Use of Modern Finance 
Theory in Securities Fraud Cases Involving Actively Traded Securities,” 38 The Business Lawyer (1982), 1-
20, at 19.     
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as a “t-statistic.”132  A t-statistic with an absolute value of 1.96 or greater denotes statistical 

significance at the 5 percent level of significance (a conventional level at which such 

assessments are made) in a “two-tailed” test of statistical significance (i.e., testing for 

significance regardless of whether the residual return is positive or negative).133  A t-statistic 

with an absolute value of 1.65 or greater denotes statistical significance at the 5 percent level of 

significance in a “one-tailed” test of statistical significance (i.e., testing for significance where 

the residual return has a particular sign).134  In this case, we conducted a two-tailed test of 

whether the residual returns following the disclosure of the Proposed Settlement were 

statistically significant to analyze the market’s reaction to this disclosure. 

68. We analyzed the returns on JPM’s stock price over August 19, 2016 (the 

day of the disclosure) and the following day because we do not know if the Notice came out 

during trading hours.135  The results are reported in Exhibit D.  The raw returns on August 19 and 

                                                 

132. See, e.g., A.C. MacKinlay, “Event Studies in Economics and Finance,” 35 Journal of Economic Literature 
(March 1997), 13-39; G.W. Schwert, “Using Financial Data to Measure Effects of Regulation,” 24 The 
Journal of Law and Economics (1981), 121- 58; D.R. Fischel, “Use of Modern Finance Theory in Securities 
Fraud Cases Involving Actively Traded Securities,” 38 The Business Lawyer (1982), 1-20, at 18-19. 

133. See, e.g., W. Mendenhall, J.E. Reinmuth & R.J. Beaver, Statistics for Management and Economics (Duxbury 
Press, 1993), at 345-46 & 368-69. 

134. Id. 

135. Many studies by financial economists have focused on a one or two-day “event window” to analyze changes 
in stock prices in response to new information.  See, e.g., B. Cornell & R.G. Morgan, “Using Finance Theory 
to Measure Damages in Fraud on the Market Cases,” 37 UCLA Law Review 883 (1990), at 906 (“an 
observation window of a day or two is long enough”); J. Macey, G. Miller, M. Mitchell & J. Netter, “Lessons 
from Financial Economics: Materiality, Reliance, and Extending the Reach of Basic v. Levinson,” 77 Virginia 
Law Review 1017 (1991), at 1031 (“When computing a stock return due to an event, financial economists 
often define the event period as the two-day period consisting of the announcement day and the following 
day”); J.C. Alexander, “The Value of Bad News in Securities Class Actions,” 41 UCLA Law Review 1421 
(1994), at 1433, n. 34 (“Usually the event study covers a two-day period to allow the market to assimilate the 
disclosure”); and J. Campbell, A. Lo & A.C. MacKinlay, The Econometrics of Financial Markets, (Chapter 
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August 22 (the next trading day) were -0.14% and -0.09% and our event study finds that the 

residual return on August 19 was -0.34% percent with a t-statistic of -0.65, which is not 

statistically significant.  Further, the two-day cumulative residual return beginning on this date 

was -0.46% percent with a t-statistic of -0.62, which is also not statistically significant.   

2. Price Reaction of the Certificates 

69. Just as a lower than expected Proposed Settlement would be expected to 

be reflected in a positive movement in JPM’s stock price, it would also be expected to reduce 

market prices of the Certificates.  It is difficult to measure any such effect, however, because 

only isolated data are available on actual trading in the Certificates.136  Consequently, as in the 

Fischel JPM Report, we analyzed “matrix prices,” which are estimated values for fixed-income 

securities.137   

                                                 

(...continued) 
4) Princeton University Press (1997), at 151 (“In practice, the event window is often expanded to two days, 
the day of the announcement and the day after the announcement”). 

136.  We attempted to obtain price data from Empirasign Strategies LLC, which describes its ABS/MBS Trade 
Database as:  “the largest real-time database of all structured product market activity in the US and EU.”  See 
https://www.empirasign.com/.  However, Empirasign informed us that, over the period from one month 
before the August 19, 2016 disclosure of the Proposed Settlement to one month thereafter, its database had 
prices from more than one transaction available for only 11 of the 1,404 Certificates issued by the Trusts.  We 
further understand that for each of these 11 Certificates, Empirasign had data on no more than 3 transactions 
during this two month period. 

137. JPM Fischel Report ¶¶ 67-72.  We obtained matrix prices derived by Interactive Data Pricing and Reference 
Data LLC, a division of IDC (Interactive Data Corporation).  See “U.S. Asset-Backed Securities, Evaluation 
Methodology,” Interactive Data Pricing and Reference Data LLC, for a description of IDC’s methodology 
(“As a general approach, Interactive Data obtains and applies: Available direct market color (trades, covers, 
bids, offers and price talk) along with market color for similar bonds and ABSs in general (including indices 
and market research); Prepayment/Default projections based on historical statistics of the underlying 
collateral and current market data; 15:00 or 16:00 (Eastern Time) benchmarks (U.S. Treasury curve, swap 
curve, etc.)) …). 
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70. The matrix prices typically show virtually no reaction to the August 19, 

2016 disclosure over one- and two-day windows;138 however, because trading is limited, it may 

be appropriate to look at a longer period to capture price movements attributable to the 

Settlement announcements.  Accordingly, we analyzed price returns over the one-month period 

following the August 19, 2016 disclosure using the same methodology as in the Fischel JPM 

Report.139   

71. We analyzed returns for each combination of vintage and collateral (e.g. 

Trusts designated as subprime of the 2005 vintage).  We attempted to control for the influence of 

market factors during the one month period over which we examined price returns by netting out 

returns on certificates issued by similar RMBS Trusts.140  We found the mean and median returns 

(both raw and net of market) for the Trusts at issue were generally positive141 suggesting that the 

                                                 

138. The price change is less than 1% for over 98% of the Certificates analyzed.       

139. As in my analysis of the JPM Settlement, we aggregated the Certificates to the Trust level by calculating 
average prices weighted by the unpaid principal balance (“UPB”) for the available Certificates issued by each 
Trust and then calculated the percentage change, or “return,” in these UPB-weighted prices for each Trust 
over the month after the disclosure.  Fischel JPM Report ¶¶ 66-72.  

140. We could not find RMBS indexes that captured the characteristics of the Certificates issued by each Trust, so 
we calculated UPB-weighted average returns for trusts in the Countywide Settlement (the “Countrywide 
Trusts”) as proxies for overall price changes.  Specifically, we first used the same method described above to 
create UPB-weighted average prices for the Countrywide Trusts using matrix prices.  To account for the 
particular characteristics of each Trust, we next created benchmark returns over the month after the disclosure 
for each of the Trusts by calculating UPB-weighted average returns over the same period for Countrywide 
Trusts of the same vintage and collateral, e.g., subprime collateral of 2006 vintage.  In an attempt to only use 
Countrywide Trusts for which we had the most complete data, we did not include in the benchmark returns 
any trust that had matrix price data for less than 50 percent of its UPB.  Finally, we subtracted the benchmark 
returns from the returns of each of the corresponding Trusts over the one month period to create “net-of-
market” returns.  This is the same approach we used in our evaluation of the JPM Settlement.  Fischel JPM 
Report ¶ 70. 

141. The only exceptions were vintage 2000 Subprime Trusts for raw returns and vintage 2004 Alt A Trusts for 
net-of-market returns.  Compass Lexecon Calculations.   
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Proposed Settlement was received favorably by Certificateholders.  However, these price data 

must be interpreted with caution because the minimum return in each collateral/vintage pair is 

often negative and we are working with matrix prices rather than transaction prices.   

3. Analyst Commentary  

72. We also looked for commentary by Wall Street analysts.  However, we did 

not find any analyst reports that predicted the settlement amount for the Action and we only 

found one analyst report in response to the Proposed Settlement.  Analysts at Bank of America 

Merrill Lynch discussed the Proposed Settlement and estimated the amount each Trust would 

receive (assuming the allocation would be pro rata based on lifetime losses) but did not opine on 

the merits of the Proposed Settlement.142, 143     

V. AN ALLOCATION METHODOLOGY BASED ON NET LOSSES IS 
REASONABLE IN THE CONTEXT OF THIS CASE   

 
73. A reasonable allocation of a settlement in an ideal world should reflect the 

relative value of the claims of each Trust.  The value of a Trust’s claim depends on the likelihood 

of its success, the amount of damages that would be awarded if the claim was successful, and the 

ability of defendants to pay.  However, precisely assessing the value of each claim can be very 

                                                 

142. See, C. Flangan and H. Talwar, “Non-agency Alert, It’s time for WaMu Settlement” Bank of America Merrill 
Lynch, August 23, 2016 (“Last Friday, JP Morgan (JPM), Deutsche bank (DB) as RMBS trustee, and FDIC 
(as Receiver) entered into a settlement that resolves the long-disputed rep and warranty (R&W) related claims 
on Washington Mutual (WaMu) RMBS. The settlement paves the way for RMBS bondholders to receive 
R&W related payouts on their WaMu bonds and the aggregate payout is expected to be about $695mn.”).     

143. In the Fischel JPM Report, I discussed analyst commentary about a possible settlement of the claims 
belonging to both the Trusts here and the trusts addressed by the JPM Settlement.  I do not consider these 
analyst reports here because they were issued before the Summary Judgment Ruling which I expect would 
change analyst expectations about the amount JPM would pay.  Fischel JPM Report ¶ 73 and supra ¶ 14. 
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costly and create substantial delay because it would require an assessment of multiple factual and 

legal issues, including the Material Breach Rate for each Trust, when Rep and Warranty Claims 

begin to accrue for the purposes of the relevant statute of limitations, the amount likely to be 

awarded JPMC on its indemnity claims against the Receivership Estate, the maximum amount 

that WMMSC would be able to pay and whether the Trusts could reach JPMC if that amount was 

less than any judgment.144  At the extreme it would require a series of minitrials for each Trust, 

or if claims had to be adjudicated on a loan by loan basis, a series of minitrials for each contested 

loan.145   

74. Therefore, a reasonable allocation must strike a balance between the 

benefits and costs of precision.  This has been widely noted by legal commentators and has been 

true in practice as well.146  For example, a widely cited paper noted that “[a]llocation plans used 

in class actions inevitably involve some degree of damage averaging” (i.e. ignoring or 

                                                 

144. WMMSC and JPMC argued the statute of limitations should be evaluated under the laws of Delaware and 
New York.  Petition ¶ 65.  Disagreement about which state’s law to apply to determine whether claims are 
time barred would create additional uncertainty.          

145. See, e.g., Jonathan Macey and Geoffrey Miller, (2009), Judicial Review of Class Action Settlements, Journal 
of Legal Analysis 167-205 at 177 (“Another tradeoff is between accuracy of result and cost of procedure.  If a 
judge engages in extensive scrutiny of class settlements — conducts week-long settlement hearings, hears 
testimony from fact and expert witnesses, demands production of documents, permits objectors to conduct 
discovery and present an adversarial case — the result might increase the accuracy of decisions. However, 
these procedures are costly. At the limit the hearing would be little different than a trial on the merits, thus 
obviating the efficiencies inherent in settlement.”).        

146. See, e.g., Jonathan Macey and Geoffrey Miller, (2009), Judicial Review of Class Action Settlements, Journal 
of Legal Analysis 167-205 at 177.        
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minimizing the importance of some differences between claims that could or would affect their 

expected value at trial).147   

75. An allocation methodology based on net losses is reasonable in the context 

of this case.  As discussed supra, net losses reflect harm from the potential misconduct on which 

claims are being released.148  However, in contrast to damages, they can generally be estimated 

using historical data on loan performance, and industry standard software to predict future 

losses.149  Net losses have been consistently used in Other Large Trustee Settlements to allocate 

settlement payments.  For example, the allocations in the Countrywide and Citigroup Settlement 

were pro rata based on net losses.150, 151   

                                                 

147. See, e.g., Charles Silver and Lynn Baker (1998), I Cut, You Choose: The Role of Plaintiffs’ Counsel in 
Allocating Settlement Proceeds, Virginia Law Review 1465-1540 at 1481.  See also,  American Law Institute 
(2010): Principles of the Law: Aggregate Litigation at 48 (“Ideally, the amount of compensation a claimant 
received should reflect the merits of the claim itself, including the likelihood that the claimant would prevail 
at trial and the amount the claimant would win. Meeting this standard in an aggregate proceeding would 
ensure horizontal equity (similarly situated claimants receive similar amounts) and vertical equity (more 
deserving claimants receive larger payments than less deserving ones)… In practice, the ideal is rarely 
achieved. Rough justice is normal in aggregate proceedings. In these cases, settlements usually involve an 
element of “damages averaging,” which occurs when an allocation plan ignores some features of claims that 
might reasonably be expected to influence claimants’ expected recoveries at trial. For example, a mass-tort 
settlement might pay smokers and nonsmokers the same amounts, even though smokers have shorter life 
expectancies. In the limit, the administrative cost of apportioning payments may warrant a share-and-share-
alike plan that treats all claimants equally.”).      

148. See supra, ¶ 46.  As explained supra ¶ 17, I understand that by “net losses” the Trustee means the expected 
lifetime losses on the Mortgage Loans held by the Trust.   

149. See, e.g. JPM Fischel Report ¶¶ 78-85.  Although the Trustee found that potential damages for the Trusts as a 
whole are consistent with the estimated range of $6.764 billion to $10.246 billion, I understand this analysis 
was not done at a Trust level so it cannot be used for the allocation.  Petition ¶¶ 38-41.  

150. Verified Petition, In the matter of the application of The Bank of New York Mellon, Supreme Court of the 
State of New York, County of New York, Index No. 651786/2011, ¶ 39 (“The allocations will be driven by 
the amount of net losses in each of the Trusts”) & Petition, In the matter of the application of U.S. Bank 
National Association et al., Supreme Court of the State of New York, County of New York, Index No. 
653902/2014, ¶¶ 36-37 (“Each Trust’s and/or Loan Group’s proportional share will be based on that Trust’s 
and/or Loan Group’s pro rata share of the losses suffered by all Trusts and/or Loan Groups covered by the 
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76. Allocation methods based on net losses are also flexible enough to account 

for differences between trusts if this is warranted.  The allocation in the ResCap Settlement was 

based on net losses but estimates of Material Breach Rates were also taken into account.152  The 

allocation in the JPM Settlement was pro rata based on net losses except that in calculating net 

losses for each Supporting Loan Group, losses attributable to loans from certain originators in 

certain trusts were reduced by 90 percent.153       

77. Regardless of how the allocation is implemented, I believe it is reasonable 

for the Trustee to first use the Settlement Payment to reimburse each Trust for 100% of the fees 

and expenses it incurred in the Action.  The Action made the Proposed Settlement possible.  

Moreover, failing to first make the Trusts whole for the expenses they incurred in the Action 

could discourage Trustees in the future from using trust funds to pursue meritorious actions that 

                                                 

(...continued) 
Settlement Agreement.”). 

151. There was ambiguity about how the Trustee should apply certain “write up” provisions in the Countrywide 
Settlement which required judicial instruction.  In the Matter of the Application of The Bank of New York 
Mellon, Index No. 150973/2016, Supreme Court of the State of New York, County of New York, Verified 
Petition, filed February 5, 2016, ¶ 17.  I understand the Proposed Settlement avoids this issue by giving the 
Trustee discretion to design the allocation method. 

152. ResCap Findings of Fact ¶ 115 (“The Revised Claim Allocation Methodology provided for RMBS 
Representation and Warranty Claims to be allocated pro rata based on differences among the RMBS Trusts 
with respect to (i) losses and (ii) the incidence of breaches of representations and warranties, as revealed by 
loan sampling and statistical work to be performed by Duff & Phelps.”). 

153. RMBS Trust Settlement Agreement between JPMorgan Chase & Co. authorized Investment Advisors and 
Investors, dated November 15, 2013, §§ 3.05 (“November 15, 2013 Agreement”).  Although the November 
15, 2013 Agreement was modified prior to being accepted by the relevant trustees, this provision was not 
changed.  Compare §§ 3.05 of the November 15, 2013 Agreement to §§ 3.05 of RMBS Trust Settlement 
Agreement between JPMorgan Chase & Co. authorized Investment Advisors and Investors and Accepting 
Trustees, modified as of July 29, 2014. 



are expected to recover more than their expenses out of concern that the trusts funding the

litigation might not recoup their expenses.

Daniel R. Fischel

April 26, 2017
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"JPMorgan"); and (iii) the Federal Deposit Insurance Corporation in both its capacity as receiver for Washington 
Mutual Bank (the "FDIC-Receiver") and in its corporate capacity ("FDICCorporate" and, together with the FDIC-
Receiver, the "FDIC"), August 19, 2016

Trustee-JPMorgan Agreement, by and among (i) Deutsche Bank National Trust Company, in its capacity as 
trustee of certain residential mortgage-backed securities trusts identified in Exhibit A hereto, and (ii) JPMorgan 
Chase Bank, N.A. ("JPMC") and Washington Mutual Mortgage Securities Corporation ("WMMSC," and, together 
with JPMC, "JPMorgan"), August 19, 2016

Order Establishing a Protocol to Resolve Claims Filed by Trustees on Behalf of Certain Issuers of Residential 
Mortgage-Backed Securities, In re: Lehman Brothers Holdings Inc., et al., December 29, 2014 (U.S. Bankruptcy 
Court, Southern District of New York,  Capter 11 Case No. 08-13555 (SCC))

Status Report of RMBS Trustees in Connection with the Order Establishing a Protocol to Resolve Claims Filed by 
Trustees on Behalf of Certain Issuers of Residential Mortgage-Backed Securities, In re: Lehman Brothers 
Holdings Inc., et al., September 9, 2016 (U.S. Bankruptcy Court, Southern District of New York,  Capter 11 Case 
No. 08-13555 (SCC))

Memorandum of Points and Authorities in Support of JPMorgan Chase Bank, N.A. and Washington Mutual 
Securities Corporation’s Motion to Dismiss and Motion for Partial Summary Judgment, Deutsche Bank National 
Trust Company, as Trustee for the Trusts listed in Exhibits 1-A and 1-B v. Federal Deposit Insurance Corporation, 
as receiver for Washington Mutual Bank, et al., November 22, 2010 (United States District Court, District of 
Columbia, Case No. 1:09-cv-1656 (RMC))

The Institutional Investors’ Statement in Support of the Settlement, In the Matter of the Application of The Bank 
of New York Mellon (as Trustee), May 3, 2013 (Supreme Court of the State of New York, County of New York: 
IA Part 39, Index No. 651786-2011)

Settlement Agreement between the Bank of New York Mellon, Bank of America Corporation BAC Home
Loans Servicing, LP, Countrywide Financial Corporation and Countrywide Home Loans, Inc. dated June 28, 2011

Verified Petition, In the Matter of the Application of The Bank of New York Mellon (as Trustee), June 29, 2011 
(Supreme Court of the State of New York, County of New York, Index No. 651786/2011)

Institutional Investors’ Statement in Support of Settlement and Consolidated Response to Settlement Objections, 
In the Matter of the Application of The Bank of New York Mellon (as Trustee), et al., v. Walnut Place LLC, et al., 
October 31, 2011 (United States District Court, Southern District of New York, Case 1:11-cv-05988-WHP)

Addendum of Exhibits Cited in the Bank of New York Mellon’s Consolidated Response to Objections, In the 
Matter of the Application of The Bank of New York Mellon (as Trustee), et al., v. Walnut Place LLC, et al., 
October 31, 2011 (United States District Court, Southern District of New York, Case 1:11-cv-05988-WHP)

RMBS Trust Settlement Agreement between JPMorgan Chase & Co., authorized Investment Advisors and 
Investors and Accepting Trustees, dated November 15, 2013

Notice Regarding Modification of Proposed Settlement Agreement (as Defined Herein) from JPMorgan (as 
Defined Herein), Acceptance and Non-Acceptance of Modified Proposed Settlement Agreement (as Defined 
Herein) as to Certain RMBS Trusts and Loan Groups and Extension of Acceptance Date and Tolling Agreement 
as to Certain RMBS Trusts and Loan Groups, August 1, 2014

Notice Regarding Acceptance and Non-Acceptance of Modified Proposed Settlement Agreement (as Defined 
Herein) as to Certain Residential Mortgage-Backed Securitization Trusts and Loan Groups Identified in Exhibit A 
Hereto (each an “Extended Acceptance Date Trust” and Collectively, “Extended Acceptance Date Trusts”) for 
Which the Extended Acceptance Date RMBS Trustees (as Defined Herein) Respectively Serve as Trustee, 
Separate Trustee, and/or Successor Trustee, October 1, 2014
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Notice Regarding Acceptance and Non-Acceptance of the Modified Proposed Settlement Agreement Dated as of 
April 7, 2014 and as Modified (the “Modified Proposed Settlement Agreement”) from Citigroup Inc. and Its 
Direct and Indirect Subsidiaries (“Citigroup”), December 19, 2014

Notice Regarding Acceptance of the Settlement Agreement on Behalf of the Extended Acceptance Loan Groups, 
December 31, 2014

Findings of Fact, In re: Residential Capital, LLC, et al., December 11, 2013 (United States Bankruptcy Court, 
Southern District of New York, Case No. 12-12020 (MG))

Direct Examination of Frank Sillman, In re: Residential Capital LLC, et al., November 12, 2013 (United States 
Bankruptcy Court, Southern District of New York, Case No. 12-12020 (MG))

Settlement Agreement and Release, between Federal Housing Finance Agency, et al., and JPMorgan Chase & Co., 
et al., October 25, 2013 (United States District Court, Southern District of New York, Case No. 121 CIV. 6188 
(DLC))

Amended Complaint, Federal Housing Finance Agency, as Conservator for the Federal National Mortgage 
Association and the Federal Home Loan Mortgage Corporation v. JPMorgan Chase and Co., et al., June 13, 2012 
(United States District Court, Southern District of New York, Case 1:11-cv-06188-DLC)

RMBS Trust Settlement Agreement, between Citigroup, Inc. and Institutional Investors, April 7, 2014 
Verified Petition, In the Matter of the Application of The Bank of New York Mellon (as Trustee), February 5, 
2016 (Supreme Court of the State of New York, County of New York, Index No. 150973/2016)

Letter from Sheila A. Sadighi to John M. Rosenthal, re: Deutsche Bank National Trust Company v. Federal 
Deposit Insurance Corporation et al., No. 1:09-cv-01656-RMC, dated October 24, 2016

Transcript of Minutes of Proceedings, In the matter of The Bank of New York Mellon (as Trustee), June 7, 2013 
(Supreme Court of the State of New York, County of New York, Index No. 651786/2011)

Transcript of Minutes of Proceedings, In the matter of The Bank of New York Mellon (as Trustee), June 11, 2013 
(Supreme Court of the State of New York, County of New York, Index No. 651786/2011)

Order Confirming Second Amended Joint Chapter 11 Plan Proposed by Residential Capital, LLC, et al. and the 
Official Committee of Unsecured Creditors, In re: Residential Capital, LLC, et al., December 11, 2013 (United 
States Bankruptcy Court, Southern District of New York, Case No. 12-12020 (MG))

Time-Sensitive Notice Regarding a Proposed Settlement Between Residential Capital, LLC, et al., and the 
Settlement Trusts, August 22, 2012

Voluntary Petition of Bankruptcy, Residential Capital, LLC, May 14, 2012 (United States Bankruptcy Court, 
Southern District of New York, Case No. 12-12020 (MG))

Settlement Agreement, between Residential Capital, LLC and Institutional Investors, May 13, 2012 (United States 
Bankruptcy Court, Southern District of New York, Case No. 12-12020 (MG))

"Report Regarding Status of Litigation to Enforce Certain Trust Claims," Deutsche Bank National Trust 
Company, October 17, 2012

"Notice to WaMu Securities Holders Regarding Eighth Update on Litigation Against the Federal Deposit 
Insurance Corporation as Receiver for Washington Mutual Bank, JPMorgan Chase, N.A., and Washington Mutual 
Mortgage Securities Corporation (the "Litigation"); and Notice of Entry into Settlement Agreement," Deutsche 
Bank National Trust Company, August 19, 2016

"Informational Notice Regarding the Hearing Date for Trust Instructional Proceeding For the Trusts Listed on 
Exhibits 1-A and 1-B (“Trusts”) and Update on Settlement Concerning Litigation Against the Federal Deposit 
Insurance Corporation as Receiver for Washington Mutual Bank, JPMorgan Chase, N.A., and Washington 
Mortgage Securities Corporation (the “Litigation”), Deutsche Bank National Trust Company, December 22, 2016

Petition, In the Matter of the Application of U.S. Bank National Association et al., December 21, 2014 (Supreme 
Court of the State of New York, County of New York, Index No. 653902/2014)
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RMBS Trust Settlement Agreement between JPMorgan Chase & Co., authorized Investment Advisors and 
Investors and Accepting Trustees, modified as of July 29, 2014

News Articles

Clea Benson and Dawn Kopecki, "JPMorgan to Pay $5.1 Billion to Settle Mortgage Claims," Bloomberg, October 
26, 2013

Jonathan Stempel, "Judge Limits JPMorgan’s Liability for Soured WaMu Mortgages," Reuters, June 3, 2015
"Split Liability for WaMu Claim," Structured Credit Investor, June 4, 2015
"JPMorgan Settles with FDIC, Deutsche Bank in WaMu Case," Reuters, August 19, 2016
Karen Freifeld, "JPMorgan Chase to Pay $4.5 Billion in Mortgage Security Deal," Reuters, November 15, 2013

Analyst Reports

Barclays, "Securitised Products Research, JPM settlements: Implications for Non-Agency," November 22, 2013
Credit Suisse, "Mortgage Market Comment – Citi Announces Settlement on 68 Trusts for 1.125B," April 7, 2014
Deutsche Bank, "The Outlook: In MBS and Securitized Products, Analyzing the $1.125 billion Citigroup 
Settlement Deal," April 9, 2014

Morgan Stanley, "Resi Credit Insights, Citi Settlement Implications," April 8, 2014
Morgan Stanley, "J.P.Morgan Chase & Co., Litigation Headwinds Abating, Underlying Strength Intact," October 
28, 2013

Barclays, "JPMorgan Chase & Co., 2016 10-Q Review: Outlook Unch’d, RPL Lower, No DoJ Libor Actions," 
August 4, 2016

Morgan Stanley, "J.P.Morgan Chase & Co., Settlement with Private Bond Investors a Positive Catalyst," 
November 18, 2013

Credit Suisse, "JPMorgan Chase & Co., JPM Settles with DOJ, Nearly $10BN of Reserves Left; Maintain 
Outperform," November 19, 2013

Barclays, "JPM Settlements: Implications for Non-Agency," November 22, 2013
Credit Suisse, "Mortgage Market Comment – Citi Announces Settlement on 68 Trusts for $1.125B," April 7, 2014
Deutsche Bank, "The Outlook In MBS and Securitized Products, Analyzing the $1.125 Billion Citigroup 
Settlement Deal," April 9, 2014

Bank of America Merrill Lynch, "Non-Agency Alert, It’s Time for WaMu Settlement," August 23, 2016
Barclays, "Securitized Products, Citi Proposes $1.125bn R&W Settlement," April 7, 2014

Expert Reports

Expert Report of Daniel R. Fischel dated July 17, 2014, available at
http://www.rmbstrusteesettlement.com/Expert_Report_of_Daniel_R_Fischel.pdf.

Supplemental Report of Daniel R. Fischel dated July 26, 2014, available at
http://www.rmbstrusteesettlement.com/Supp_Expert_Report_of_Daniel_R_Fischel_July_26_2014.pdf

Expert Report of Bradford Cornell dated December 3, 2014
Expert Report of Philip R. Burnaman, II dated March 14, 2013

SEC Filings

Annual Report, JPMorgan Chase & Co., for the Year Ended December 31, 2014
Annual Report, JPMorgan Chase & Co., for the Year Ended December 31, 2015
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Press Releases

"FHFA Announces $5.1 Billion in Settlements with J.P. Morgan Chase & Co.," Federal Housing Finance Agency, 
October 25, 2013

"Bank of America Announces Agreement on Legacy Countrywide Mortgage Repurchase and Servicing Claims," 
Bank of America Press Release, June 29, 2011

"18 Institutional Investors in RMBS Issued By Citigroup Announce Binding Offer By Citigroup To Four RMBS 
Trustees To Settle Mortgage Repurchase Claims for 68 RMBS Trusts," Gibbs & Bruns LLP Press Release, April 
7, 2014

Other Data and Documents

FDIC Resolutions Handbook, revised December 23, 2014 available at
https://www.fdic.gov/about/freedom/drr_handbook.pdf#nameddest=Ch1

Washington Mutual Bank, Receivership Balance Sheet for the Period as of December 31, 2016, last accessed on 
March 7, 2017 at https://closedbanks.fdic.gov/drrip/Ext/BalDetails/10015

Settlement of Claims Concerning Trusts Created, Sponsored, or Serviced by Washington Mutual Bank, 
http://www.globic.com/wamurmbssettlement

Excel Version of (1) Amended Exhibit 16 (Final Version of the RMBS Trust Claims Schedule to the Plan) and (2) 
Annex to Exhibit 3 (Representative Share Schedules to the RMBS Claims Trust Agreement)," accessed at 
http://www.rescaprmbssettlement.com/docs/FiledResCapSchedules.xlsx on May 27, 2014

CRSP 1962 US Stock and Indexes Database ©2016 The University of Chicago on behalf of its Center for 
Research in Security Prices (CRSP®) at Chicago Booth

Thomson Financial
Reuters Knowledge
CapitalIQ
Factset

All other documents and data cited in the report, exhibits, and appendices.



Exhibit A
Value of the Trustee Allowed Claim

Value of Receivership Estate
Value of Receivership Estate as of 12/31/16 2,762,851,000 [A]

Claims on Estate
Claims Senior to the Trusts' Claim

FDIC-Receiver Claim -7,000,000 [B]
Payment to JPMC -645,000,000 [C]

Value of Receivership Estate After More Senior Claims 2,110,851,000 [D]=[A]+[B]+[C]

Claim Amount Per Proposed Settlement 3,006,929,660 [E]

Other Parri Passu Claims
  General Creditor 19,249,000 [F]
  Senior Debt Holder 6,077,557,000 [G]
Total Other Parri Passu Claims 6,096,806,000 [H]=[F]+[G]

Total Parri Passu Claims 9,103,735,660 [I]=[E]+[H]

Claim Amount as % of Total Parri Passu Claims 33.03%[J]=[E]/[I]

Cash Amount Expected to be Received by the Trusts 697,206,149 [K]=[D]*[J]

Sources:

[A] Washington Mutual Bank - Receivership Balance Sheet Summary
[B] Report ¶ 26.

[C] Petition ¶ 58.

[E] Petition ¶ 58.

[F] Washington Mutual Bank - Receivership Balance Sheet Summary

[G] Washington Mutual Bank - Receivership Balance Sheet Summary

Note:

Washington Mutual Bank - Receivership Balance Sheet Summary accessed on 4/13/17 and available at 
https://closedbanks.fdic.gov/drrip/Ext/BalDetails/10015



Exhibit B
Consideration as a Percentage of Lifetime Losses

($ Millions)

WMB Trusts Estimated Actual and Future Losses $17,399.00 [A]
WMMSC Trusts Estimated Actual and Future Losses $1,237.00 [B]
Total $18,636.00 [C]=[A]+[B]

Allowed Claim Per Proposed Settlement $3,006.93 [D]

Estimated Cash Value of Claim $697.21 [E]
Reimbursement of Fees and Expenses Incurred by the Trusts in the Action $70.00 [F]
Total Estimated Cash Value of Claim After Reimbursement $627.21 [G]=[E]-[F]

Less 11.9% of Losses on WMMSC Trusts $147.19 [H]=[B]*11.9%
Cash Amount to WMB Trusts $480.02 [I]=[G]-[H]

Ratio of Allowed Claim to Cash Value of Claim 4.31 [J]=[D]/[E]

Claim With Value Equivalent to Cash Amount to WMB Trusts $2,070.25 [K]=[I]*[J]

Percentage Recovery of WMB trusts (Based on Claim Dollars) 11.9% [L]=[K]/[A]

Sources:
[A] Petition ¶ 40.
[B] Petition ¶ 40.
[D] Petition ¶ 58.
[E] Report Exhibit A.
[F] Report ¶ 48



Exhibit C
Recent Settlements with RMBS Trustees Involving a Large Number of Trusts

($ Amounts in Billions)

Settlement Ratios

Analyst Estimates of Cash 
Consideration as % of Expected 

Lifetime Losses

Settlement
Number 
of Trusts

Settlement Covers

Cash 
Consideration

or Allowed 
Claim

Other Settlement 
Components

Value of 
Other 

Settlement 
Components

Expected 
Lifetime 
Losses

Cash or 
Consideration / 

(Expected 
Lifetime Losses)

(Cash or Consideration + 
Value  of Other 

Settlement Components) / 
Expected Lifetime Losses

Barclays
Credit 
Suisse

Deutsche 
Bank

Morgan 
Stanley

[A] [B] [C] [D] [E] [F] [G] [H] = [D] / [G] * [I] = [[D] + [F]] / [G] * [J] [K] [L] [M]

[1]
Proposed 
Settlement

99
Representations and Warranties;

Documentation; 
Servicing

$3.0 Subservicing Protocol 0 $18.636 11.9% 11.9%

[2]
Countrywide 
Settlement

530
Representations and Warranties;

Documentation; 
Servicing

$8.5
Servicing Improvements; 

Document Remedy
$2.5-$3.1 $67.75-107.8 7.9% - 12.5% 10.2%-17.1% 10.8% 9.5% 10.2% 9.2%

[3] JPM Settlement 330
Representations and Warranties;

Documentation; 
Servicing

$4.5 Subservicing Protocol $0.031 $63.928 7.0% 7.1% 7.2% 6.5% 6.8% 6.2%

[4]
Citigroup 
Settlement

68
Representations and Warranties;

Document Deficiencies
$1.125 None N/A $13.486 8.3% 8.3% 7.9% 8.0% 8.2% 7.3%

[5]
ResCap 
Settlement

1,100
Representations and Warranties;

Documentation; 
Servicing

$7.3 None N/A $105.393 6.9% 6.9% N/A N/A N/A N/A

* This method is used for settlements other than the Proposed Settlement.  The settlement ratio for the Proposed Settlement is calculated in Exhibit B.

Notes and Sources:

[1][A]
[1][B]
[1][C]
[1][D]
[1][E]
[1][F] Petition ¶ 28.
[1][G]
[1][H]
[1][I]
[2][A]

[2][B]
[2][C]
[2][D]

[2][E]
[2][F]

Petition ¶ 40.
See Exhibit B.
See Exhibit B.

Petition ¶ 58.

See Report  ¶ 15 referencing Settlement Agreement at p. 1 & §§ 3.03 and Trustee-JPMorgan Agreement at p. 1 & §§ 3.02 & Report Note 94.
Petition ¶ 3.

Petition ¶ 58.
Petition ¶ 61.

This table includes other trustee settlements that are similar in that they follow the housing crisis and release representations, warranties and servicing claims held by a large number of RMBS Trusts.

See "Settlement Agreement" dated June 28, 2011 at 32-33.
See "Settlement Agreement" dated June 28, 2011 at 9.  The settlement agreement included payment for costs and expenses incurred by trustees, as well as attorneys' fees of $85 million. These amounts are excluded from the cash 
settlement amount. See Settlement Agreement at Exhibit C (letter re: Pooling and Servicing Agreements and Sale and Servicing Agremeents dated June 28, 2011, at 1-2), and Exhibit F ("Fee Schedule for Institutional Investors' 
See "Settlement Agreement" dated June 28, 2011 at 14-28, 28-31.
See “Expert Report of Philip R. Burnaman, II In the matter of The Bank of New York Mellon as Trustee,” No. 651786/2011 (Sup. Ct., N.Y. County) dated March 14, 2013 at 8.

This settlement covered claims on 530 Countrywide-issued RMBS trusts for which BNY Mellon serves as Trustee. See Bank of America Press Release "Bank of America Announces Agreement on Legacy Countrywide Mortgage 
Repurchase And Servicing Claims" dated June 29, 2011.
See Bank of America Press Release "Bank of America Announces Agreement on Legacy Countrywide Mortgage Repurchase And Servicing Claims" dated June 29, 2011.
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[2][G]

[2][H]
[2][I]
[2][J]
[2][K]
[2][L]
[2][M]

[3][A]

[3][B]
[3][C]
[3][D]

[3][E]
[3][F]
[3][G]
[3][J]
[3][K]
[3][L]
[3][M]

[4][A]

[4][B]

[4][C]
[4][D]

[4][E]
[4][G]
[4][J]
[4][K]
[4][L]
[4][M]
[5][A]

[5][B]
[5][C]
[5][D]
[5][E]
[5][G]

See Gibbs & Bruns LLP Press Release "18 Institutional Investors in RMBS Issued By Citigroup Announce Binding Offer By Citigroup To Four RMBS Trustees To Settle Mortgage Repurchase Claims for 68 RMBS Trusts" dated April 7, 
2014.
See "18 Institutional Investors in RMBS Issued by Citigroup Announce Binding Offer by Citigroup to Four RMBS Trustees to Settle Mortgage Repurchase Claims for 68 RMBS Trusts." Gibbs & Bruns LLP Press Release dated April 7, 
2014.
See "RMBS Trust Settlement Agreement" dated April 7, 2014, at 8-9.  
See "RMBS Trust Settlement Agreement" dated April 7, 2014, at 8.  The settlement also included reimbursement of attorneys' fees of $41 million, as well as reasonable costs, fees, and expenses incurred by Trustees. These amounts are 
not included in the cash total. Id., at 7 & 13.
See "RMBS Trust Settlement Agreement" dated April 7, 2014.
See Expert Report of Daniel R. Fischel regarding the JPM Settlement (dated July 17, 2014) at Exhibit D.
See Bordia, Sandeep, Jasraj Vaidya, Dennis Lee, Harkaran Talwar, and Tejvansh Thakral. "Citi Proposes $1.125bn R&W Settlement." Barclays Securitization Research, April 7, 2014, at 1.
See Firestein, Marc and Mahesh Swaminathan. "Mortgage Market Comment: Citi announces settlement on 68 trusts for $1.125B."  Credit Suisse Fixed Income Research, April 7, 2014 at 1.
See Shen, Ying and Richard Mele. "Analyzing the $1.125 billion Citigroup settlement deal." The Outlook: In MBS and Securitized Products, Deutsche Bank Securities Inc., April 9, 2014 at 1.
See Egan, James, Vishwanath Tirupattur, and Jose Cambronero. "Citi Settlement Implications," Morgan Stanley Resi Credit Insights, April 8, 2014, at 2. Estimated losses are as of April 8, 2014. Id.

See Egan, James, Vishwanath Tirupattur, and Jose Cambronero. "Citi Settlement Implications," Morgan Stanley Resi Credit Insights, April 8 2014, at 2. Estimated losses are as of November 2013, when the JPM settlement was first 
announced. Id.

See Expert Report of Daniel R. Fischel regarding the JPM Settlement (dated July 17, 2014) ¶¶ 90-94 & Exhibit D.
See Expert Report of Daniel R. Fischel regarding the JPM Settlement (dated July 17, 2014) at Exhibit D. 
See Bordia, Sandeep, Jasraj Vaidya, Dennis Lee, Harkaran Talwar, and Tejvansh Thakral. "JPM Settlements: Implications for non-agency." Barclays Securitised Products Research, November 22, 2013, at 1.
See Firestein, Marc and Mahesh Swaminathan. "Mortgage Market Comment: Citi announces settlement on 68 trusts for $1.125B."  Credit Suisse Fixed Income Research, April 7 2014 at 1.
See Shen, Ying and Richard Mele. "Analyzing the $1.125 billion Citigroup settlement deal." The Outlook: In MBS and Securitized Products, Deutsche Bank Securities Inc., April 9, 2014 at 1.

See Bordia, Sandeep, Jasraj Vaidya, Dennis Lee, Harkaran Talwar, and Tejvansh Thakral. "JPM Settlements: Implications for non-agency." Barclays Securitised Products Research, November 22, 2013, at 1.
See Firestein, Marc and Mahesh Swaminathan. "Mortgage Market Comment: Citi announces settlement on 68 trusts for $1.125B."  Credit Suisse Fixed Income Research, April 7 2014, at 1.
See Shen, Ying and Richard Mele. "Analyzing the $1.125 billion Citigroup settlement deal." The Outlook: In MBS and Securitized Products, Deutsche Bank Securities Inc., April 9, 2014, at 1.
See Egan, James, Vishwanath Tirupattur, and Jose Cambronero. "Citi Settlement Implications," Morgan Stanley Resi Credit Insights, April 8 2014, at 2. Estimated losses are as of November 2013, when the JPM settlement was first 
announced. Id.

The ResCap settlement was approved on December 11, 2013 under a Plan of Bankruptcy. See Order Confirming Second Amended Joint Chapter 11 Plan Proposed by Residential Capital, LLC, et al. and the Official Committee of 
Unsecured Creditors, In re: Residential Capital, LLC, et al., Debtors, dated December 11, 2013 at 35.  The approved plan covered "approximately 1,100 RMBS trusts." See Findings of Fact In re: Residential Capital, LLC, et al., Debtors, 
dated December 11, 2013 ("Findings of Fact"), at ¶ 98.  As of March 31, 2014, 1,097 Trusts had filed claims under the settlement. See “Excel Version of (1) Amended Exhibit 16 (Final Version of the RMBS Trust Claims Schedule to the 
Plan) and (2) Annex to Exhibit 3 (Representative Share Schedules to the RMBS Claims Trust Agreement)," accessed at http://www.rescaprmbssettlement.com/docs/FiledResCapSchedules.xlsx on May 27, 2014.  The approved settlement 
was an amended version of the original ResCap settlement announced on May 13, 2012, which covered only 392 trusts. See “Time-Sensitive Notice Regarding a Proposed Settlement Between Residential Capital, LLC, et al., and the 
Settlement Trusts,” dated August 22, 2012 at 2; Findings of Fact, at ¶ 101. ResCap filed for bankruptcy on May 14, 2012, just one day following the original settlement.  See Residential Capital, LLC’s Voluntary Petition filed in United 
States Bankruptcy Court in the Southern District of New York, May 14, 2012. 
See Findings of Fact In re: Residential Capital, LLC, et al., Debtors, dated December 11, 2013 ("Findings of Fact"), at ¶ 98.
See "RMBS Trust Settlement Agreement" dated May 13, 2012 at 7 and Findings of Fact, at ¶104.  

See Expert Report of Daniel R. Fischel regarding the JPM Settlement dated July 17, 2014, at Exhibit D.  30 deals were not included in the calculation because data on them was not available. Id.  An expert for ResCap, Frank Sillman, 
estimated that the sum of “Lifetime Losses for Non-Wrapped Debtor-Sponsored Trusts”, “Lifetime Losses for Non-Wrapped Bonds Within Wrapped Debtor-Sponsored Trusts” and “lifetime losses for the Debtor-sold loans in the non-
Debtor-sponsored trusts” ranged from $42.4 billion to $43.2 billion.  Sillman Direct ¶¶ 25, 33 & 42.  Wrapped indicates payments on some of the trust’s certificates were insured by a third party.  Because Mr. Sillman's methodology for 
estimating lifetime losses differs from the method used here, his estimate is not comparable to our estimates of expected lifetime losses.  If his estimate were used, the Settlement Ratio for the ResCap Settlement would range from 16.9% 
(i.e. 7.3 / 43.2) to 17.2% (i.e. 7.3 / 42.4).   

See "RMBS Trust Settlement Agreement" dated November 15, 2013 at 9-10.
See Expert Report of Daniel R. Fischel regarding the JPM Settlement (dated July 17, 2014) at Exhibit D.  The settlement also provides for reimbursement of trustee evaluation expenses incurred to evaluate the settlement, claims, and 
terms, as well as those incurred in conjunction with any judicial instruction proceeding, as well as attorneys' fees of $66 million. These amounts are not included in the cash amount. See "RMBS Trust Settlement Agreement" dated 
November 15, 2013 at 8 & 16.
See "RMBS Trust Settlement Agreement" dated November 15, 2013 at 9.

This proposed settlement covered representation and warranty, servicing, and documentation claims against JPMorgan entities in connection with 330 RMBS Trusts. See "RMBS Trust Settlement Agreement" dated November 15, 2013 at 
1, 9 and Exhibit A to JPM Settlement Agreement.
See Freifeld, Karen.  "JPMorgan Chase to pay $4.5  billion in mortgage security deal." Reuters, November 15, 2013.

Expected lifetime losses are drawn from contemporaneous estimates by Bank of America ($67.75 billion) and the Institutional Investors ($107.8 billion). See Transcript of Minutes of Proceedings In the matter of The Bank of New York 
Mellon as Trustee, No. 651786/2011 (Sup. Ct., N.Y. County) dated June 7, 2013 at 609-10 (for the Certificateholders’ estimate) and the transcript of the same proceedings, dated June 11, 2013 pp. 974, 1033-4, 1043 & 1046 (for Bank of 
America’s estimate).
The settlement as a fraction of lifetime losses is computed as follows: 7.9%= 8.5 / 107.8; 12.5%=8.5/67.75.
The total settlement value as a fraction of lifetime losses is computed as follows: 10.2%=(8.5+2.5)/107.8; 17.1%=(8.5+3.1)/67.75.  

Approximately 1,100 Trusts received an allowed claim of $7.3 billion under the settlement See “Findings of Fact” dated December 11, 2013, at ¶104. 
See "RMBS Trust Settlement Agreement" dated May 13, 2012.

Page 2 of 2



Exhibit D
JP Morgan Chase & Co.

Stock Price Reaction to Disclosure of the Proposed Settlement
Stock Price

Reaction Date Event Day 0 Day +1 2-day Day 0 Day +1 2-day

08/19/16 The Trustee disclosed the Proposed Settlement. -0.14% -0.09% -0.23% -0.34% -0.12% -0.46%
-0.65 -0.22 -0.62

Notes: Residual returns are from the regression of JP Morgan's stock returns on the S&P 500 Index and a value-weighted portfolio of firms in the KBW Bank Index
esimated over the one year period prior to the stock price reaction date.
Residuals and t-statistics in bold exceed the absolute value of 1.65 which denotes statistical significance at the 95% level in a one-tailed test.

Sources:CRSP 1962 US Stock and Indexes Database ©2016 The University of Chicago on behalf of its Center for Research in Security Prices (CRSP®) at Chicago Booth

Actual Return Residuals and t-Statistcs
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jennifer.press@duffandphelps.com 

www.duffandphelps.com 

 

 

Robin Henry 

Partner 

Boies Schiller Flexner 

333 Main Street 

Armonk, NY 10504 

April 26, 2017 

   

Subject: Allocation of Settlement Payment    

Dear Ms. Henry, 

Reference is made to the Verified Petition dated December 12, 2016. As contemplated by 

paragraphs 67 through 69 of the Verified Petition, Duff & Phelps has been asked to calculate 

an illustrative allocation of the Settlement Proceeds among the Primary Trusts, assuming 

Settlement Proceeds of $695 million and additional reimbursable trustee expenses of $5 

million. Results are contained in Exhibit A (Corrected) which provide such loss calculations as 

of March 31, 2017 along with a proposed net allocation of the amounts to be received under 

the Settlement Agreement at issue in the Petition among the Primary Trusts based on those 

losses, taking into account the prior expenses to be reimbursed as provided by counsel.  

Duff & Phelps conducted this analysis based on its methodology for computing actual and 

expected future losses as outlined in Exhibit B. 

 

Sincerely,  

 

 

Jennifer Press 

Managing Director 
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Exhibit A (Corrected)

Duff & Phelps, LLCas of March 31, 2017

Bloomberg Deal Name Group Original Group 
Collateral Balance

Current Group 
Collateral Balance

Group Losses to 
Date ($)

Group Projected 
Losses ($)

Prior Expenses to be 
Reimbursed

Additional 
Reimbursable Trustee 

Expenses
Net Allocation

ABSLB 2000-LB1 1 $375,000,000 $10,364,603 $43,227,255 $722,357 $418,194 $12,286 $1,910,433
ABSLB 2000-LB1 2 $1,125,000,000 $14,503,182 $101,641,608 $1,810,860 $984,383 $28,920 $4,496,946

COSL 1992-1 0 $374,106,547 $2,888,994 $6,610,253 $2,336 $2,570 $1,849 $227,089
GSAMP 2005-S2 0 $432,954,843 $3,721,516 $36,018,505 $444,626 $465,439 $10,193 $1,703,486
GSAMP 2006-S1 0 $516,812,865 $12,510,067 $287,999,804 $2,921,396 $555,091 $81,327 $10,432,856
LBMLT 2000-1 1 $72,998,895 $2,219,743 $6,732,021 $312,613 $96,426 $1,969 $335,615
LBMLT 2000-1 2 $927,001,700 $13,314,992 $69,500,512 $1,585,899 $973,021 $19,872 $3,386,646
LBMLT 2001-1 1 $555,349,844 $14,511,115 $54,183,627 $2,473,911 $706,646 $15,839 $2,630,362
LBMLT 2001-1 2 $170,116,645 $1,468,872 $4,865,244 $739,780 $69,907 $1,567 $260,217
LBMLT 2001-2 2 $468,760,232 $5,263,159 $15,306,384 $2,415,045 $188,632 $4,954 $790,335
LBMLT 2001-2 1 $1,125,593,429 $28,890,729 $137,051,017 $3,953,671 $1,518,451 $39,418 $6,306,040
LBMLT 2001-3 2 $317,661,939 $3,132,457 $16,460,155 $783,169 $206,186 $4,820 $791,655
LBMLT 2001-3 1 $683,344,207 $17,313,966 $69,296,438 $3,173,540 $866,554 $20,259 $3,327,156
LBMLT 2001-4 1 $1,378,000,000 $39,277,565 $139,357,163 $7,006,534 $1,797,788 $40,916 $6,767,333
LBMLT 2001-4 2 $622,000,000 $4,998,058 $25,591,390 $2,330,462 $342,965 $7,806 $1,291,006
LBMLT 2002-1 2 $600,000,000 $4,031,751 $15,254,951 $1,001,710 $297,630 $4,545 $849,599
LBMLT 2002-1 1 $1,000,000,000 $29,553,052 $73,095,326 $4,219,295 $1,415,493 $21,613 $4,040,587
LBMLT 2002-2 1 $587,675,000 $17,372,372 $41,050,957 $3,271,147 $695,483 $12,390 $2,200,369
LBMLT 2002-2 2 $412,325,000 $5,533,641 $22,095,078 $1,878,477 $376,182 $6,702 $1,190,166
LBMLT 2002-5 1 $619,930,946 $19,816,639 $39,228,390 $3,077,002 $809,442 $11,827 $2,245,854
LBMLT 2002-5 2 $380,069,666 $8,822,144 $13,422,446 $282,587 $262,223 $3,831 $727,555
LBMLT 2003-1 2 $800,000,069 $11,455,229 $17,604,101 $730,288 $483,261 $5,125 $1,105,776
LBMLT 2003-1 1 $1,200,000,101 $36,546,889 $58,049,864 $4,833,679 $1,657,496 $17,579 $3,792,606
LBMLT 2003-2 1 $62,115,543 $2,434,439 $2,471,354 $130,313 $48,751 $727 $137,087
LBMLT 2003-2 2 $864,255,396 $22,395,996 $46,229,472 $4,158,701 $944,196 $14,086 $2,655,046
LBMLT 2003-3 0 $900,000,216 $24,446,567 $46,300,702 $1,792,810 $964,754 $13,445 $2,597,693
LBMLT 2003-4 1 $1,551,132,618 $66,311,932 $74,289,235 $7,406,708 $1,935,751 $22,838 $4,709,606
LBMLT 2003-4 2 $648,867,687 $11,769,892 $16,338,027 $1,337,994 $418,826 $4,941 $1,018,987
LBMLT 2004-1 2 $1,601,812,776 $56,171,378 $35,493,999 $6,112,882 $1,342,192 $11,631 $2,754,887
LBMLT 2004-1 1 $2,898,187,243 $117,737,911 $97,540,481 $10,067,027 $3,471,300 $30,082 $7,124,941
LBMLT 2004-2 1 $1,155,699,744 $63,303,689 $58,239,621 $6,450,408 $1,365,221 $18,084 $3,561,667
LBMLT 2004-2 2 $363,439,509 $12,813,418 $9,754,071 $2,634,615 $261,451 $3,463 $682,089
LBMLT 2004-3 1 $1,416,252,735 $75,295,977 $74,602,307 $7,172,105 $1,736,118 $22,860 $4,512,638
LBMLT 2004-3 2 $583,130,676 $21,487,073 $16,450,044 $2,578,174 $403,980 $5,319 $1,050,053
LBMLT 2004-4 1 $1,830,111,407 $92,830,173 $118,231,569 $13,165,094 $2,329,825 $36,732 $6,791,189
LBMLT 2004-4 2 $889,216,680 $36,130,363 $26,418,698 $6,289,768 $579,962 $9,144 $1,690,525
LBMLT 2004-5 1 $712,106,897 $39,869,687 $35,117,162 $4,177,549 $905,969 $10,985 $2,240,159
LBMLT 2004-5 2 $303,300,196 $9,960,135 $7,144,421 $756,669 $182,166 $2,209 $450,434
LBMLT 2004-6 1 $591,296,046 $37,403,716 $47,867,218 $5,714,157 $756,676 $14,979 $2,575,946
LBMLT 2004-6 2 $513,001,487 $14,471,537 $26,787,635 $3,412,842 $426,491 $8,443 $1,451,900
LBMLT 2005-1 1 $2,384,632,472 $147,513,728 $242,490,715 $22,557,536 $2,897,457 $74,095 $11,896,747
LBMLT 2005-1 2 $1,115,370,529 $47,940,993 $64,925,485 $12,549,703 $846,944 $21,658 $3,477,490
LBMLT 2005-2 1 $1,575,792,704 $96,741,248 $237,891,752 $18,972,428 $1,895,529 $71,807 $10,616,942
LBMLT 2005-2 2 $924,210,028 $47,744,598 $95,535,468 $10,132,671 $779,778 $29,540 $4,367,571
LBMLT 2005-3 1 $712,402,118 $56,681,417 $172,798,905 $7,341,039 $876,357 $50,358 $6,992,721
LBMLT 2005-3 2 $815,417,455 $61,896,860 $147,812,711 $8,326,128 $759,595 $43,649 $6,061,040

LBMLT 2005-WL1 "1_1" $1,777,781,923 $113,726,503 $294,839,351 $21,237,944 $1,820,965 $88,360 $12,552,865
LBMLT 2005-WL1 "1_2" $1,005,851,231 $60,571,674 $152,225,653 $17,857,943 $979,875 $47,547 $6,754,792
LBMLT 2005-WL1 "THREE" $185,125,837 $11,975,676 $29,220,526 $1,623,077 $177,694 $8,622 $1,224,940
LBMLT 2005-WL2 1 $452,866,268 $44,963,104 $77,142,032 $6,926,289 $476,901 $23,501 $3,331,306
LBMLT 2005-WL2 3 $1,429,321,730 $95,568,677 $257,682,555 $16,483,957 $1,555,285 $76,644 $10,864,171
LBMLT 2005-WL2 2 $873,528,670 $78,068,468 $150,713,142 $10,848,681 $916,504 $45,165 $6,402,077
LBMLT 2005-WL3 2 $942,315,382 $85,107,140 $213,712,861 $15,267,180 $912,058 $64,012 $8,686,709
LBMLT 2005-WL3 1 $1,248,941,626 $121,888,136 $340,454,665 $19,355,549 $1,433,171 $100,585 $13,649,952

LBMLT 2006-1 1 $1,097,336,179 $159,264,205 $322,486,978 $32,668,474 $1,104,686 $99,284 $13,163,422
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Duff & Phelps, LLCas of March 31, 2017

Bloomberg Deal Name Group Original Group 
Collateral Balance

Current Group 
Collateral Balance
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Group Projected 
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Reimbursed

Additional 
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LBMLT 2006-1 2 $1,402,651,724 $136,432,977 $481,853,175 $23,095,192 $1,570,606 $141,159 $18,715,321
LBMLT 2006-10 1 $359,010,423 $92,297,350 $139,642,003 $17,803,050 $350,914 $44,014 $5,696,709
LBMLT 2006-10 2 $649,189,451 $106,168,975 $309,278,543 $18,034,282 $729,516 $91,501 $11,842,900
LBMLT 2006-11 1 $505,320,599 $130,846,861 $196,583,745 $19,597,272 $488,044 $60,434 $7,828,125
LBMLT 2006-11 2 $994,679,323 $189,844,296 $462,854,197 $32,442,643 $1,118,167 $138,461 $17,935,180
LBMLT 2006-2 1 $1,376,504,380 $193,071,985 $427,442,707 $33,683,602 $1,350,048 $128,909 $17,006,855
LBMLT 2006-2 2 $1,627,294,790 $150,818,422 $612,756,565 $23,870,831 $1,863,865 $177,970 $23,479,531
LBMLT 2006-3 1 $646,009,772 $106,189,730 $196,049,320 $15,781,827 $583,351 $59,218 $7,775,739
LBMLT 2006-3 2 $1,097,786,363 $109,396,687 $449,127,750 $16,947,415 $1,283,501 $130,292 $17,108,338
LBMLT 2006-4 1 $1,000,213,787 $149,698,960 $375,708,198 $25,936,255 $1,039,395 $112,280 $14,676,590
LBMLT 2006-4 2 $922,464,979 $100,411,919 $372,571,543 $21,075,525 $1,018,699 $110,045 $14,384,356
LBMLT 2006-5 1 $800,876,590 $145,552,405 $262,816,067 $24,735,318 $771,223 $80,385 $10,534,571
LBMLT 2006-5 2 $1,124,124,587 $145,842,765 $448,495,840 $32,241,151 $1,289,354 $134,391 $17,612,010
LBMLT 2006-6 1 $529,120,942 $93,973,255 $197,983,947 $14,802,274 $523,705 $59,485 $7,748,521
LBMLT 2006-6 2 $1,158,986,492 $159,179,958 $496,676,160 $24,866,097 $1,283,610 $145,798 $18,991,744
LBMLT 2006-7 1 $445,437,863 $92,140,003 $176,778,641 $16,783,741 $469,398 $54,111 $7,041,500
LBMLT 2006-7 2 $1,151,173,147 $194,788,998 $476,406,376 $34,963,995 $1,240,098 $142,954 $18,602,862
LBMLT 2006-8 1 $449,707,060 $96,425,241 $164,831,809 $15,562,877 $424,080 $50,430 $6,549,094
LBMLT 2006-8 2 $931,020,002 $134,875,350 $427,319,323 $21,291,716 $1,054,616 $125,410 $16,286,487
LBMLT 2006-9 1 $522,230,395 $114,770,172 $214,898,466 $20,025,617 $514,239 $65,673 $8,490,711
LBMLT 2006-9 2 $997,855,789 $176,557,672 $474,795,452 $33,868,670 $1,113,445 $142,198 $18,384,323
LBMLT 2006-A 0 $532,619,586 $11,270,197 $393,032,902 $2,685,937 $571,990 $110,624 $14,007,991

LBMLT 2006-WL1 1 $742,799,340 $83,791,375 $184,821,932 $15,039,087 $708,997 $55,871 $7,494,959
LBMLT 2006-WL1 2 $1,166,310,878 $106,859,088 $357,133,448 $17,435,134 $1,328,763 $104,711 $14,046,641
LBMLT 2006-WL2 1 $565,459,171 $59,315,188 $141,158,888 $8,312,252 $581,685 $41,785 $5,656,738
LBMLT 2006-WL2 2 $1,343,491,589 $125,903,209 $352,361,541 $23,248,989 $1,461,733 $105,002 $14,214,988
LBMLT 2006-WL3 1 $537,835,279 $53,670,651 $139,622,228 $6,444,978 $562,882 $40,833 $5,522,360
LBMLT 2006-WL3 2 $1,380,038,954 $123,999,938 $366,229,527 $20,443,564 $1,490,076 $108,095 $14,618,943

MSAC 2000-1 0 $360,107,789 $3,417,854 $26,578,213 $321,260 $387,559 $7,520 $1,300,887
WAMU 2000-1 0 $6,701,536,869 Trust terminated in February 2011
WAMU 2001-7 0 $1,051,032,556 $4,877,797 $196,895 $226,704 $0 $118 $14,383

WAMU 2001-AR3 1 $765,997,521 $5,459,003 $732,074 $202,777 $0 $261 $31,741
WAMU 2001-AR3 2 $401,352,812 $3,734,158 $618,147 $8,841 $0 $175 $21,288

WAMU 2002-AR12 0 $998,724,014 $1,808,140 $255,755 $1,013 $0 $72 $8,718
WAMU 2002-AR13 0 $801,901,921 $2,307,904 $487,907 $0 $0 $136 $16,566
WAMU 2002-AR14 0 $1,028,589,782 $3,070,171 $554,330 $6,982 $0 $157 $19,058
WAMU 2002-AR15 0 $1,975,024,800 $4,845,551 $706,029 $43,520 $0 $210 $25,450
WAMU 2002-AR16 0 $1,030,719,968 $2,582,405 $935,540 $5,715 $0 $263 $31,959
WAMU 2002-AR17 1 $954,171,743 $14,978,023 $2,382,691 $25,305 $0 $673 $81,760
WAMU 2002-AR17 2 $187,666,746 $2,984,898 $258,154 $74,242 $0 $93 $11,286
WAMU 2002-AR18 0 $1,995,977,878 $12,008,206 $893,753 $23,464 $0 $256 $31,143
WAMU 2002-AR19 0 $1,999,854,039 $14,671,601 $805,707 $153,602 $0 $268 $32,572
WAMU 2002-AR2 0 $846,869,197 $30,001,773 $45,590 $531,447 $0 $161 $19,592
WAMU 2002-AR6 0 $976,270,151 $10,143,783 $1,083,379 $154,540 $0 $346 $42,032
WAMU 2002-AR9 1 $872,554,785 $10,720,391 $997,315 $13,585 $0 $283 $34,324
WAMU 2002-AR9 2 $624,678,624 $6,173,220 $493,407 $134,824 $0 $176 $21,331
WAMU 2003-AR1 0 $1,929,958,306 $21,979,846 $1,525,371 $85,037 $0 $450 $54,679

WAMU 2003-AR10 0 $2,149,945,639 $134,393,718 $7,026,540 $1,850,422 $0 $2,482 $301,403
WAMU 2003-AR11 0 $569,335,006 $33,876,634 $1,417,453 $139,180 $0 $435 $52,853
WAMU 2003-AR12 0 $624,366,308 $30,360,310 $1,650,454 $204,758 $0 $519 $62,991
WAMU 2003-AR2 0 $453,072,397 $2,692,495 $486,254 $4,866 $0 $137 $16,675
WAMU 2003-AR3 0 $1,498,678,348 $19,644,527 $1,797,874 $46,273 $0 $516 $62,615
WAMU 2003-AR4 0 $1,248,537,578 $23,071,607 $969,307 $49,762 $0 $285 $34,601
WAMU 2003-AR5 0 $1,497,993,406 $47,085,057 $542,148 $287,859 $0 $232 $28,182
WAMU 2003-AR6 0 $1,817,570,226 $52,298,887 $1,372,377 $82,425 $0 $407 $49,395
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WAMU 2003-AR7 0 $1,782,734,145 $59,407,472 $3,097,598 $393,022 $0 $976 $118,518
WAMU 2003-AR8 0 $1,249,964,134 $67,864,944 $1,818,716 $96,605 $0 $535 $65,032
WAMU 2003-AR9 1 $1,191,166,030 $68,226,438 $5,148,990 $1,005,450 $0 $1,720 $208,964
WAMU 2003-AR9 2 $308,795,464 $18,114,217 $204,431 $131,571 $0 $94 $11,408
WAMU 2004-AR1 0 $549,954,684 $35,244,680 $2,422,872 $1,250,967 $0 $1,027 $124,739

WAMU 2004-AR10 0 $1,264,666,963 $80,427,027 $19,090,598 $3,500,821 $0 $6,315 $767,056
WAMU 2004-AR12 0 $1,784,625,920 $103,616,795 $31,441,542 $4,315,450 $0 $9,996 $1,214,072
WAMU 2004-AR13 0 $1,539,705,677 $110,491,629 $26,217,568 $7,745,263 $0 $9,494 $1,153,154
WAMU 2004-AR2 0 $607,568,701 $23,475,691 $4,969,542 $1,848,812 $0 $1,906 $231,506
WAMU 2004-AR3 0 $1,199,094,713 $114,530,304 $4,947,657 $500,158 $0 $1,523 $184,972
WAMU 2004-AR4 0 $999,949,640 $106,816,961 $6,070,539 $488,779 $0 $1,834 $222,711
WAMU 2004-AR5 0 $499,897,607 $55,016,962 $3,831,463 $144,127 $0 $1,111 $134,985
WAMU 2004-AR6 0 $694,961,494 $42,575,137 $6,010,523 $3,432,512 $0 $2,640 $320,623
WAMU 2004-AR7 0 $899,173,380 $89,336,563 $5,652,658 $2,217,345 $0 $2,200 $267,213
WAMU 2004-AR8 0 $763,824,538 $49,001,220 $10,001,355 $1,615,393 $0 $3,247 $394,428
WAMU 2005-AR1 0 $2,971,414,173 $233,436,565 $67,162,558 $6,332,995 $0 $20,546 $2,495,424

WAMU 2005-AR11 0 $3,201,069,295 $375,182,023 $153,701,644 $23,192,105 $0 $49,451 $6,006,145
WAMU 2005-AR13 0 $3,901,265,905 $517,398,265 $242,105,894 $19,168,369 $0 $73,040 $8,871,150
WAMU 2005-AR16 1 $824,418,904 $155,653,924 $40,786,366 $4,421,999 $0 $12,638 $1,534,978
WAMU 2005-AR16 2 $99,966,283 $14,243,794 $5,876,984 $237,613 $0 $1,709 $207,611
WAMU 2005-AR18 1 $799,962,028 $163,696,168 $42,387,315 $3,877,168 $0 $12,933 $1,570,837
WAMU 2005-AR18 2 $74,550,669 $18,443,799 $6,127,517 $225,855 $0 $1,776 $215,719
WAMU 2005-AR18 3 $125,103,075 $18,431,069 $7,833,969 $178,054 $0 $2,240 $272,035
WAMU 2005-AR2 1 $508,375,477 $59,100,677 $33,445,588 $3,919,776 $0 $10,446 $1,268,681
WAMU 2005-AR2 2 $2,759,030,295 $258,151,167 $100,630,004 $26,295,588 $0 $35,482 $4,309,556
WAMU 2005-AR4 0 $750,504,106 $107,444,878 $16,850,680 $874,949 $0 $4,955 $601,845
WAMU 2005-AR6 1 $240,617,489 $33,880,586 $14,484,779 $1,246,216 $0 $4,398 $534,121
WAMU 2005-AR6 2 $2,926,566,689 $292,406,539 $121,183,896 $26,964,492 $0 $41,415 $5,030,142
WAMU 2005-AR8 1 $665,166,406 $59,817,332 $25,807,157 $1,793,427 $0 $7,716 $937,134
WAMU 2005-AR8 2 $2,364,433,011 $247,938,959 $95,701,241 $16,244,688 $0 $31,295 $3,800,945
WAMU 2005-AR9 0 $1,505,402,999 $120,030,597 $48,710,344 $4,546,102 $0 $14,888 $1,808,238
WAMU 2006-AR1 1 $209,843,074 $43,914,367 $37,449,581 $2,218,673 $0 $11,089 $1,346,872
WAMU 2006-AR1 2 $1,306,345,684 $186,146,904 $116,058,779 $10,568,044 $0 $35,399 $4,299,411
WAMU 2006-AR3 0 $1,019,582,771 $165,356,415 $120,134,532 $20,916,730 $0 $39,431 $4,789,170
WAMU 2006-AR4 2 $94,528,739 $13,349,948 $9,403,406 $458,130 $0 $2,757 $334,833
WAMU 2006-AR4 "1A" $734,460,368 $119,492,579 $73,579,445 $11,476,772 $0 $23,778 $2,887,948
WAMU 2006-AR4 "1B" $103,098,456 $10,270,433 $10,328,572 $54,143 $0 $2,903 $352,529
WAMU 2006-AR5 0 $796,522,189 $148,981,491 $122,420,520 $6,657,283 $0 $36,084 $4,382,631
WAMU 2006-OA11 0 $2,736,034,893 $436,633,876 $139,060,875 N/A $0 $38,875 $4,721,590

WAMU 2007-FLEX11 0 $5,199,147,686 $1,263,462,026 $100,495,471 N/A $0 $28,094 $3,412,163
Washington Mutual Home 

Equity Trust 2006-11 0 $5,389,459,150 $534,163,305 $12,895,351 N/A $0 $3,605 $437,841
WMHE 2007-HE1 1 $460,857,616 $129,542,810 $177,276,941 $19,977,908 $1,490,097 $55,143 $8,187,570WMHE 2007-HE1 2 $932,936,636 $192,813,168 $413,492,612 $30,875,711 $3,356,835 $124,224 $18,444,651

Total $16,673,212,335 $1,212,583,561 $82,716,381 $5,000,000 $690,000,000
1For the purposes of this illustration, forward loss projections were not calculated. To the extent necessary information becomes available prior to the final allocation, the analysis will be updated accordingly.
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Duff & Phelps Proposed Method for Computing Actual Losses and Expected Future Losses 

 

Actual Losses 

1. We included past losses for each collateral that have accrued from the closing date through 

March 31, 2017. 

Collateral Performance Projections 

2. We have derived the cash flow modeling assumptions as of March 31, 2017 (the 

“Calculation Date”). 

3. In connection with performance projections for the RMBS tranches of the Trusts as of the 

Calculation Date, we use a standard assumption-setting methodology accepted in the 

securitization industry: forming assumptions based upon both recent collateral 

performance for the Trust, performance of other similar collateral, and the current 

composition of the collateral, i.e. delinquency status.  

4. Specifically, we subdivide the collateral into various performance related categories, or 

‘buckets’ (thirty days delinquent, sixty days delinquent, ninety days delinquent, and so on), 

and use historical performance data to project the rate at which the collateral will transition 

from one performance bucket to the next (known as a “roll rate” methodology). The roll 

rates – the rates at which the collateral transitions from one delinquency status to another 

and ultimately into default over time – and overall delinquency pipeline of the collateral 

backing the Trust, are the key drivers of expected performance. 

5. The analysis of the delinquency pipeline is done to determine both (a) expected lifetime 

collateral liquidations for any Trust and (b) the expected timing of those liquidations. For 

example, we would expect deals with high percentages of defaulted collateral in 

foreclosure and REO to liquidate sooner than if the collateral pool had greater percentages 

of loans sixty or less days delinquent. For this exercise, projections were set at the collateral 

group level.1 

6. Further, we supplement our analysis with current mortgage industry research to further 

support the basis for the assumptions used in determining the cash flow projections, as well 

as to benchmark the results to industry expectations. 

7. The other key projection assumption sets for each mortgage pool predominantly pertain to 

several variables (as explained in more detail in paragraph 7 below), including (i) the rate 

                                                           
1 Collateral is often grouped within trusts where the performance of certain tranches would track the collateral performance of its 

group and other tranches within the trust would track the performance of a separate group of loans. 



at which borrowers voluntarily prepay their mortgages, (ii) the rate at which borrowers that 

are current on their mortgages ultimately default, (iii) the severity of losses upon the 

occurrence of defaults, (iv) the rate at which servicers advance principal and interest 

payments to the Trust on delinquent loans and (v) forward interest rates. 

Explanations of Key Collateral Assumptions 

8. The key inputs that we used to derive the projections of future performance of the Subject 

Transactions include: 

 Constant rate of reduction (“CRR”): CRR is the rate at which there are unscheduled 

declines in the outstanding collateral balance due to voluntary prepayments in excess 

of scheduled amounts due; CRR is expressed as a compound annual rate. For example, 

a CRR of 10% means that 10% of the outstanding collateral loan balance is projected 

to voluntarily prepay over a one year period. 

 Constant default rate (“CDR”): CDR is the rate at which there are unscheduled declines 

in the outstanding collateral balance due to loan defaults; CDR is expressed as a 

compound annual rate. For example, a CDR of 10% means that 10% of the outstanding 

collateral loan balance is projected to default over a one year period. 

 Loss severity: Loss severity is the percentage of the loan balance that is projected to be 

written off when a mortgage is liquidated. For example, if a lender is projected to 

receive $300,000 in net proceeds (after foreclosure costs, servicer reimbursements, and 

other various expenses) from the sale of a property collateralizing a $400,000 

mortgage, the loss amount would be $100,000 and the loss severity would equal 25%. 

 Servicer Advance Percentage: The servicer advance percentage is the rate at which 

servicing companies make principal and interest payments to the Trust, on behalf of 

the borrower in instances where the borrower fails to pay, with the expectation that 

these advanced amounts will be recovered in the future. The servicer advance 

assumption we use is derived from the reported servicer advance percentage for 

delinquent loans in each trust and that percentage is applied to the percentage of 60+ 

delinquencies in each trust.2 

o 60+ Delinquency Rate: The 60+ delinquency rate is the percentage of all loans for 

which no monthly payment has been made for at least 60 days. This statistic also 

includes loans that are in foreclosure and real estate owned (“REO,” or bank-

owned). 

                                                           
2 As calculated by Intex. 



 Forward Interest Rates: standard market forward interest rate curves are used to 

calculate future floating rate portions of the coupons for both the mortgage collateral 

and the securities issued in the transactions. 
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